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Court of Appeals of the District of Columbia. 


No. 2896. 

Capital Traction Company, a Body Corporate, Appellant, 

VS. 

Theopiiilus H. Hoover. 


a Supreme Court of the District of Columbia. 

At Law. No. 52043. 

Theophilus H. Hoover, Plaintiff, 

vs. 

Capital Traction Company, a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


Declaration. 


Filed October 22, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52043. 


Theopiiilus H. Hoover, Plaintiff, 

vs 

Capital Traction Company, a Body Corporate, Defendant. 

n KViZ P l^ n H?’ The °P hi i 1 '>s H. Hoover, sues the defendant, 
Capital Traction Company, a body corporate, for that, whereas, her* 

tofore, to wit, on the 13th day of February, 1909, and for a long 
time prior thereto, and thence hitherto, the said defendant was, has 
been, and still is a common carrier of persons for hire, owning and 
operating a line of street railway propelled bv electricity in over 
1—2896a ‘ ’ 
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and through certain streets of the City of Washington, District of 
Columbia, and among them the streets known as 14th street and 
Pennsylvania Avenue Northwest, in said City, and whereas, also, 
the plaintiff and his daughter, a child of tender years, to wit, nine 
(9) years of age, whilst the defendant was such common carrier as 
aforesaid, to wit, the 13th day of February, 1909, became passengers 
for hire on a southbound car of the said defendant company and 
operated by its agents and employees, at or near the corner of 
Chapin and 14th Streets, in said City, and then and from there were 
transported and carried by said defendant company, being 

2 such passengers as aforesaid, to a point at or about the middle 
of the block between 9th and 10th streets on Pennsylvania 

Avenue aforesaid, when said car came to a stop that any passenger 
thereon, including this plaintiff and his said daughter, desiring to 
leave said car at said point might do so with safety; and for that, 
whereas, whilst it then and there became and was the duty of the 
defendant, so to manage and conduct its said car and not to start 
the same in motion so that the plaintiff and his daughter aforesaid 
could leave said car in safety, yet, the said defendant, not mindful 
of its duties in the premises, did by and through its said agents and 
employees so negligently and carelessly manage its said car that 
through and by said negligent and careless management thereof, the 
said car was then suddenly started before the said plaintiff and his 
daughter could leave said car with safety, and whilst the plaintiff was 
attempting to alight from said car, and his said daughter of tender 
age aforesaid being then in his arms, and while himself in the exer¬ 
cise of due and reasonable care, he, the said plaintiff, by such negli¬ 
gent and careless starting of the car as aforesaid, was violently 
thrown to the ground and thereby sustained a large cut on the head 
and concussion of the brain and was greatly shocked and otherwise 
injured by reason of which he, the said plaintiff, became and was 
and now is, and will remain sick, sore, wounded and disabled, and 
has hitherto endured and will continue to endure mental suffering, 
bodily pain, severe headache, dizziness of the head, and impairment 
of hearing, and he has been obliged to expend and lay out and will 
be obliged to expend and lay out large sums of money for medical 
treatment, aid and attention, and he has been and will be 

3 prevented for a long space of time from attending to his law¬ 
ful business, to the damage of the plaintiff in the sum of Ten 

thousand dollars (*$10,000). 

Wherefore plaintiff brings this suit and claims from the defendant 
the sum of Ten thousand dollars ($10,000) for damages, besides 
costs of this suit. 


2. And the plaintiff, Theophilus II. Hoover, also sues the defend¬ 
ant. Capital Traction Company, a body corporate, for that, whereas, 
heretofore, to wit, on the 13th day of February, 1909, and for a long 
time prior thereto, and thence hitherto, the said defendant was, has 
been, and still is, a common carrier of persons for hire, owning and 
operating a line of street railway propelled by electricity in. over and 
through certain streets of the city of Washington, District of Co¬ 
lumbia, and among them the streets known as Fourteenth Street 
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and Pennsylvania Avenue northwest, in said city, and whereas, also, 
t iei plaintiff, whilst the defendant was such common carrier as afore¬ 
said, to wit, the 13th day of February, 1909, become a passenger for 
hire on a southbound car of the said defendant company and 
operated by its agents and employees, at or near the corner of Chapin 
and fourteenth Streets, in said city, and then and from there was 
transported and carried by said defendant company, being such a 
passenger as aforesaid, to a point at or about the middle of the block 
>etween >smth and Tenth Streets on Pennsylvania Avenue, afore¬ 
said, when said car came to a stop that any passenger thereon, in¬ 
cluding this plaintiff desiring to leave said car at said point might 
do so with safety; and for that, whereas, whilst it then and there be¬ 
came and was the duty of the defendant, so to manage and conduct 

i , • sa !. rr car not t0 start the same in motion so that the 

4 plaintiff could leave said car in safety, yet the said defendant 
not mindful of its duty in the premises, did by and through 
its said agents and employees, so negligently and carelessly manage 
ts said car that through and by such negligence and careless man¬ 
agement thereof, the said car was then suddenly started forward be- 
fore the said plaintiff could leave said car with safety, and whilst the 
plaintdl was attempting to leave said car and being then and there 
still on the platform and step of said car, and while himself in the 
exercise of due and reasonable care, he, the plaintiff, by such negli¬ 
gent and careless starting of the car aforesaid, was violently thrown 
to the ground, and thereby sustained a large cut on the head and a 
concussion of the brain, and was greatly shocked and otherwise in¬ 
jured. by reason of which lie the said plaintiff, became and was and 
now is and will remain, sick, sore, wounded and disabled, and has 
ntherto endured and will continue to endure mental suffering, 
bodily pain, severe headache, dizziness of the head, and impairment 
of heanng and he has been obliged to expend and lay out and will 
>e o >hged to expend and lay out large sums of money for medical 
treatment, aid and attention, and he has been and will be prevented 
for a long space of time from attending to his lawful business to 

($10 000)^ e ° f the plaintiff in the pum of Ten thousand dollars 
Wherefore plaintiff brings this suit and claims from the defendant 
StsTthl 5. th0USand d0,,a " i ( * 10 ’° 00 > for dama ^> besides 

J. DAWSON WILLIAMS, 

Attorney for Plaintiff. 


Plea. 

Filed October 26, 1909. 


™ e Capi< ? Tra . ctlon Company, the defendant in the above en¬ 
titled cause, for a plea to the declaration of the plaintiff. Theophilus 
. Hoover, heretofore filed therein, and to each and every count 
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thereof, says that it is not guilty in the manner and form therein 
alleged. 

R. ROSS PERRY & SON, 

G. THOS. DUNLOP, 

Attorneys for Defendants. 

Joinder of Issue. 

Filed October 27, 1909. 

******* 

Theophilus II. Hoover, the plaintiff in the above entitled cause, 
joins issue on the plea of the defendant, The Capital Traction Com¬ 
pany, heretofore filed therein. 

J. DAWSON WILLIAMS, 

Attorney far Plaintiff. 


Memorandum. 

Deeeml>er 1, 1911.—Plaintiff granted leave to file Amended 
Declaration forthwith. 

6 Amended Declaration. 

Filed December 1, 1911. 

******* 

Comes now the plaintiff in the above-entitled cause, hv his attor¬ 
neys. and hv leave of the Court in that behalf first had and obtained, 
amends bis declaration as follows:— 

First. By adding thereto a third count as follows:— 

3. On, to wit. February 13. A. D. 1909, and for a long time prior 
thereto, the defendant was. and now is. a body corporate, duly organ¬ 
ized and existing under and bv virtue of the laws of the United 
States, and, as such lody corporate, owning or controlling, and man¬ 
aging and operating, in the District of Columbia, a railway, com¬ 
monly called a street railway, traversing certain of the streets and 
highways of the said District, including portions of the certain streets 
and avenues of the City of Washington, in the said District, known 
as 14th and loth streets northwest, and New York Avenue and 
Pennsylvania Avenue, northwest, upon and over which said railway 
the cars of the defendant were and are propelled by electricity, and 
all or some of which cars were and are equipped with electric bells 
so attached to the said cars as that the said bells might and may be 
rung by and through the pressing of push buttons, so-called, in and 
upon the frames of the windows of the said cars, or in and upon the 
dividing uprights between said windows, forming and being parts 
of the walls of the said cars, the purpose and object of the said electric 
bells being to enable any person in and upon any one of such 

7 cars by pressing anv such button to cause one of the said bells 
to ring and thereby to be a notice and indication to the serv¬ 
ants of the defendant then and there in charge and management of 
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the said car, of the desire of the person so pushing such button to 
na\e the car to which it was and is attached to be brought to a stop 
in order that such person might alight therefrom. On, to wit the 
day and year aforesaid, the plaintiff, together with bis wife, his son, 
and his daughter, the last-named being a child of tender years, to wit 
nine years of age, became and was a passenger on one of the said cars 
ot the defendant, to wit. a car traversing the said railway along and 
over the said 14th street, New York Avenue, 15th street, and Penn¬ 
sylvania Avenue, and when and while the plaintiff and his said wife 
son and daughter were such passengers on the said car, which when 
traversing said Pennsylvania Avenue was going easterly, and as it 
was crossing or had crossed 10th street northwest, in said City, the 
electric bell of the said car was caused to ring as aforesaid by one of 
the passengers on the said car, to wit, the plaintiff’s said son, and 
upon and because of the ringing of the said bell, the said car was by 
the defendant’s said servants brought to a stop in said Pennsylvania 
Avenue, about midway between said 10th street and 9th street north¬ 
west, in said City, towards which last-named street said car had been 
going. I pon the stopping of the said car, in the manner and at the 
place aforesaid, the plaintiff and his said wife, son and daughter, 
started to leave the said car, on which, as aforesaid, they were passen¬ 
gers, and to alight therefrom, and when the plaintiff and his said 
wife and son had alighted from the said car, and while the 
8 same was not in motion, the plaintiff’s said daughter had not 
yet alighted therefrom but was in the act or process of so 
doing, and while the plaintiff’s said daughter was still upon said car 
or the platform thereof, and so in the act or process of alighting 
therefrom, as aforesaid, the plaintiff stepped back to and upon the 
said platform to assist bis said daughter in so alighting, and while he, 
the plaintiff, was in the act of so doing, the defendant’s said servants, 
or one of them, so in charge of and operating the said car negligently 
and carelessly, and without any notice to the plaintiff or any knowl¬ 
edge thereof by him until after the fact, caused the same suddenly 
to be started, whereby the plaintiff was violently thrown from the 
said car down to and upon the ground or highway of said Pennsyl¬ 
vania Avenue. By reason whereof the plaintiff sustained and suf¬ 
fered a serious cut upon the head, and divers bruises, wounds and 
contusions of the head and body, and a concussion of the brain, and 
serious mental and nervous shocks, and was rendered and became 
and since has been, and will continue permanently to be, otherwise 
sick. sore, lame and disordered, and from and because of such his 
injuries aforesaid, suffered, and since hitherto has suffered, and wall 
continue permanently to suffer, great bodily pains, severe headaches, 
dizziness, and impairment of hearing and of memory, and has been 
and will permanently continue to be obliged to expend and lay out 
large sums of money for medical treatment, aid and attention in the 
endeavor to be cured of such his ailments, as aforesaid, and has 
been and permanentlv will be prevented from attending to his lawful 
business, namely, that of buying, selling, manufacturing, and 
9 otherwise dealing in lumber, timber and mill-w^ork, the profits 
whereof to the plaintiff before the happening of the griev¬ 
ances aforesaid, and hereby complained of, were and for many years 
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had been large, to wit. six thousand dollars per annum; all to the 
damage of the plaintiff in the sum of t.hirtv thousand dollars. 
($30,000.00.) 

Wherefore, the plaintiff bring? his suit, and he claims of the de¬ 
fendant thirty thousand dollars ($30,000), damages, besides costs. 

Secondly. Bv adding thereto a fourth count as follows: 

4. On. to wit. February 13. A. D. 1000. and for a long time prior 
thereto, the defendant was. and now is. a body corporate, duly organ¬ 
ized and existing under and hv virtue of the laws of the United States, 
and, as such body corporate, owning or controlling, and managing 
and operating, in the District of Columbia, a railway, commonly 
called a street, railwav. traversing certain of the streets and highways 
of the said District, including portions of the certain streets and ave¬ 
nues of the City of Washington, in the said District, known as 14th 
and 15th streets northwest, and New York Avenue and Pennsylvania 
Avenue, northwest. On. to wit. the day and year aforesaid, the 
plaintiff, together with his wife, his son. and his daughter, the last- 
named being a child of tender vears. to wit. nine years of age. became 
and was a passenger on one of the said cars of the defendant, travers¬ 
ing said Pennsylvania Avenue, going easterly, to wit. between 10th 
and 0th streets northwest, in said City, when the said car was by the 
defendant’s servants, or one of them, in charge thereof, brought to a 
stop in said Pennsylvania Avenue, in order that passengers 

10 thereon so desiring, might then and there alight therefrom. 
Upon the stopping of the said car. in the manner and at the 

place aforesaid, the plaintiff and his said wife, son and daughter, 
started to leave the said car. on which, as aforesaid, they were passen¬ 
gers. jind to alight therefrom, and when the plaintiff and his said 
wife and son had alighted from the said car, and while the same was 
not, in motion, the plaintiff's said daughter had not vet alighted there¬ 
from but was in the act or process of so doing, and while the plain¬ 
tiff’s said daughter was still upon said car or the platform thereof. 

■ and so in the act or process of alighting therefrom, as aforesaid, the 
plaintiff stepped back to and upon the said platform to assist his said 
daughter in so alighting, and while he. the plaintiff, was in the act 
of so doing, the defendant’s said servants, or one of them, so in 
charge of and operating the said car. negligentlv and carelessly, and 
without anv notice to the plaintiff or anv knowledge thereof by him 
until after the fact, caused the same suddenly to be started, whereby 
the plaintiff was violently thrown from the said car down to and 
upon the ground or highway of said Pennsylvania Avenue. Bv 
reason whereof the plaintiff sustained and suffered a serious cut upon 
the head, and divers bruises, wounds and contusions of the head and 
body, and a concussion of the brain, and serious mental and nervous 
shocks, and was rendered and became and since has been, and will 
continue permanently to be. otherwise sick. sore, lame and disordered, 
and from and localise of such his injuries aforesaid, suffered, and 
since hitherto has suffered, and will continue permanently to suffer, 
great bodily pains, severe headaches, dizziness, and impair- 

11 ment of hearing and of memory, and has been and will per¬ 
manently continue to l>e obliged to expend and lav out large 

sums of money for medical treatment, aid and attention in the en- 
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deavor to be cured of such his ailments, as aforesaid, and has been 
and permanently will be prevented from attending to his lawful 
business, namely, that of buying, selling, manufacturing, and other¬ 
wise dealing in lumber, timber and mill-work, the profits whereof 
to the plaintiff before the happening of the grievances aforesaid 
and hereby complained of, were and for many years had been large’ 
to wit, six thousand dollars per annum; all'to the damage of the 
plaintiff in the sum of thirty thousand dollars. ($30,000.00.) 

Wherefore, the plaintiff brings his suit, and he claims of the de¬ 
fendant thirty thousand dollars ($30,000.00), damages, besides costs. 

Thirdly. Bv changing the amount claimed for damages in each 
of the first and second counts of the declaration from the sum of ten 

($3000000 >llarS ^ 10,000 - 00 )’ to tlie sum of thirty thousand dollars 

HENRY E. DAVIS, 

J. DAWSON WILLIAMS, 

Attorneys for Plaintiff . 


12 


Additional Pleas. 


Filed January 2, 1912. 

******* 

The Capital Traction Company, the defendant in the above en¬ 
titled cause, for a plea to each of the third and fourth counts of the 
Declaration ot the palintiff, Theophilus II. Iloover, as amended 
and heretofore filed therein, says that it is not guilty in the manner 
and form therein alleged. 

R, ROSS PERRY & SON & 

G. THOMAS DUNLOP, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Monday, January 5, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

******* 

Now come here as well the plaintiff, by his attorneys Messrs. 
Davis and Whitford, as the defendant by its attorneys Messrs. Perry 
and Dunlop, whereupon the plaintiff prays leave to file his amended 
declaration now here presented to the Court, which is granted, and 
it is considered that the pleadings to the original declaration ’shall 

stand and be considered as pleadings to such amended declaration * 

♦ * * ’ 

13 Second Amended Declaration. 

Filed January 5, 1914. 

******* 

Comes now the plaintiff in the above-entitled cause, by his attor¬ 
neys, and by leave of the Court in that behalf first had and obtained 
further amends his declaration as follows: 
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By striking out the words “and son’* appearing in each of the 
third and fourth counts of the declaration as heretofore amended, 
and as found respectively in the fourth line of page 3 and in the 
seventh line of page 5, and by inserting in each of said places, after 
the words “alighted" (he words “and his said son was in the act of 


alighting,” so that each of the said counts, at the place indicated, 
shall read as follows: “and when the plaintiff and his said wife had 
alighted, and his said son was in the act of alighting, from the said 
car.” 


HENRY E. DAVIS, 

G. L. WIIITFORD, 

Attorneys for Plaintiff. 


(Endorsed:) Leave granted to file this amended declaration. Job 
Barnard, Justice. 


14 Memoranda. 

January 8, 1014.—Verdict for Plaintiff for $5,000.00. 
May 14, 1915.—Verdict for Plaintiff for $6,000.00. 


Supreme Court of the District of Columbia. 


Saturday, May 22, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

***♦♦*♦ 

This cause coming on to be heard upon the motion of defendant 
filed herein by its Attorney of record for a new trial, after argument, 
it is considered that said motion be, and hereby is overruled, and 
judgment on verdict is ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein, the sum of Six thousand dollars ($6,000.00) 
with interest thereon from this date, being the money payable by 
said defendant to plaintiff, by reason of the premises, together with 
the costs of suit, to he taxed by the Clerk, and have execution thereof. 

1 e cl e ^1^ t \ it Attorney in open Court, in the presence of 
Counsel for plaintiff, notes an appeal to the Court of Appeals 
15 of the District of Columbia, and the penalty of the bond on 
said appeal to act as a Supersedeas, is hereby fixed in the sum 
of Seven thousand dollars ($7,000.00). 

Memoranda. 

June 3, 1915.—Supersedeas bond approved and filed. 

July 7, 1915.—Bill of Exceptions submitted and time to file 
record extended to September 15, 1915, inclusive. 

August 19, 1915.—Time to file record extended to October 15 
1915. 

October 8, 1915.—Time to file record extended to November 1 
1915, inclusive. 
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Supreme Court of the District of Columbia. 


Monday, October 18, 1915. 

presiding resumed P ursuant t0 adjournment, Mr. Justice Gould 

******* 

ha ' ing th ' S d , ay sis , ned the Bil1 of Exceptions heretofore 
submitted herein now orders the same of record as of the time of 
the noting thereof during the trial. 


Assignments of Error. 

Filed October 22, 1915. 

******* 

The learned trial court erred: 

1. In refusing to permit counsel for the defendant to see and in¬ 
spect a paper (Exhibit Jackson No. 2), which was shown by counsel 
for plaintiff to a witness for the plaintiff (Jackson) while upon the 
utne.ss stand and in the presence of the jury and read by witness- 
as more fully appears in the bill of exceptions. ^ ’ 

l. In instructing the jury over the objection of counsel for the 
defendant that if they should find that before plaintiff could again 
alight from the car with his daughter (after having reboardecf the 

hfnVTi he ’ V ih J m daughter, and while exercising due care 

in that behalf, was in the act of endeavoring so to alight the car 

was started by the defendant’s servants, or one of them in 
1/ charge thereof, and that by such starting thereof the plaintiff 
"as thrown therefrom to the street and injured the plain¬ 
tiff was entitled to recover in this action, (a) because there was no 
evidence at all in the case to support the said instruction: ( b) be¬ 
cause there was no substantial evidence in the case to support the 
sa.d instruction; (c) because, not only was there no evhlenTtosup! 
port the case as stated ,n the said instruction but there was no evi¬ 
dence m support, of the case stated in either the original or the 

fhTnl C<1 < !® < ' larat . l0r ' s .i CO because there was no evidence that while 
the plaintiff, with Ins daughter, was in the act of endeavoring to 

fv ght ’ the <ar T as star ted by the defendant’s servants; (e) because 
there was no evidence in the case that bv such starting thereof hi 

fc . ' va :- f thr r' n fr0m ‘ h V ar ; (/) because there was ™ e vh 
dence to justify the jury in finding that the plaintiff was exercising 

due care; (g) because the evidence showed that plaintiff was not 
exercising due care and that he was himself guilty of negligence 
Ich contributed to the injury; (h) because the starting of the car 
«as not the proximate cau.se of plaintiff’s injure; (i) because there 
was no evidence proving that the negligence of the defendlnt was 
the proximate cause of plaintiff’s injuries; (;') because the language 
of ^d mstnictmn was too indefinite and uncertain to conSte^ 
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proper guide to the jury, especially with respect to the words as 
follows, “was in the act of endeavoring so to alight/’ as more fully 
appears in the bill of exceptions. 

3. In refusing to direct a verdict for the defendant upon the 
whole evidence. 

18 4. In refusing at the special request of counsel for the de¬ 

fendant to instruct the jury as follows: 

IV. 

“The jury are instructed as matter of law that before the plaintiff 
can recover against the defendant in this action, he must prove by 
a preponderance of all the evidence that on the occasion in ques¬ 
tion the defendants car came to a stop; that the plaintiff, and his 
wife alighted from the car and his son was in the act of alighting 
therefrom, that the plaintiff thereupon stepped back upon the step 
or platform of the car, and took in his arms his small daughter who 
had remained upon the car after the plaintiff had alighted, and that 
while so standing upon the step or platform of the car with the 
child in his arms, the car was suddenly started forward, and that 
such starting of the car threw him to the street” 

5. In calling especially to the attention of the jury the amount 
claimed by the plaintiff in his declaration, namely, $30,000, thereby 
giving undue prominence thereto, as more fully appears in the bill 
of exceptions. 

6. In stating to the jury over the objection of counsel for the de¬ 
fendant that plaintiff’s claim a* to the manner in which the alleged 
accident occurred was embodied in plaintiff’s amended declaration, 
from which amended declaration the Court read to the jury, ignor¬ 
ing the different and inconsistent claims the plaintiff had set up in 
his original declaration; the original declaration not having been 
withdrawn but remaining as the original pleading in the case and 
being relied upon by plaintiff, as more fully appears in the bill of 
exceptions and pleadings. 

G. THOMAS DUNLOP, 

Attorney for Defendant. 


19 Memorandum . 

October 23, 1915.—Time to file record extended to November 10, 
1915, inclusive. 

Designation of Record. 

Filed October 23, 1915. 

******* 

In preparing the transcript of record in the above case the Clerk 
will please embody the following: 

1. Plaintiff’s declaration filed October 22nd, 1909. 

2. Plea filed October 26th, 1909. 
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3. Joinder of Issue filed October 27th, 1909. 

4. Amended declaration filed December 1st, 1911. 

5. Additional pleas filed January 2nd, 1912. 

6. Second amended declaration filed January 5th, 1914. 

5th 1914 ^° r ^ eas *° ®tond 38 am onded declaration January 

8. Memo, of verdict May 15th, 1915. 

9. Defendant’s motion for new trial overruled; judgment on 
verdict for plaintiff in the sum of $6,000. Appeal noted by defend¬ 
ant 10 °P en court and supersedeas bond fixed at $7,000 May 22nd, 

10. Memo, of supersedeas bond approved and filed June 3rd 

lyio. 1 

on II. July 7th, 1915, memo, bill of exceptions submitted 
-0 and time extended to file transcript of record in Court 
of Appeals extended to September 15th, 1915. 

1- Aucrust 19th,1915, memo, time to file transcript of record 
extended to October 15th, 1915. 1 

November°lst^ mb. 1915 ’ mem °' time *° file transcri Pt extended to 

18th ’ 1915^ makinf? bil ' ° f exce P tions P ar t of the record, October 
lo. Assignments of Errors filed October 22nd, 1915. 

vember 10th er i915 d ’ 1915 ’ 10 fi ' 6 transcri P t extended to No- 

17. This designation filed October 23rd. 1915. 

G. THOMAS DUNLOP, 

Attorney for Defendant. 

Plaintiff’s Designation of Addition to Transcript of Record. 

Filed October 28, 1915. 

*..*.* * * * * 

n J" e Plaintiff designates the following in addition to the desig- 
nation of the defendant for the transcript of record on the appeal in 
the above entitled cause namely: 

$5,00000 r ° n dum - —1914 > January 8th. Verdict for Plaintiff for 

HENRY E. DAVIS, 

G. L. WHITFORD, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

20 ll hTth la i’ h i ere . by cert *fy the foregoing pages numbered from 1 to 
, both inclusive, to be a true and correct transcript of the record 
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according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 5*2043 at Law, wherein 
Theophilus II. Hoover is Plaintiff and Capital Traction Company, 
a body corporate, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of November, 1915. 

[Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk. 

22 In the Supreme Court of the District of Columbia. 

At Law. No. 52043. 

Tiieopiiilus II. Hoover, Plaintiff, 

v. 

Capital Traction Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial before Mr. 
Justice Ashley M. Gould, an Associate Justice of the Supreme Court 
of the District of Columbia, and a jury on the 6th dav of May, 
1915. 

Thereupon and thereafter the plaintiff to maintain the issues on 
his part joined introduced the following evidence, to wit: 

Allen Hoover, a witness produced on behalf of the plaintiff, 

testified that he was the son of the plaintiff and twenty-one years of 

age; that he recalled the accident to his father (the plaintiff) which 

occurred in February, 1909, he being then fifteen years of age; that 

on the day of the accident in question his father and mother, his 

small sister Amanda, and witness got on the car at 14th and Chapin 

Streets, going down 14th Street into Pennsylvania Avenue; that they 

sat on the left, which was later the north, side of the front car of the 

train which was composed of two cars, the front car being a closed 

car with seats running lengthwise on either side and the rear car an 

open one with seats running crosswise: that witness sat about one- 

quarter of the way up the car from the rear door, his father next and 

nearer the front, his mother next and his little sister next to his 

mother and nearest to the front of the car; that it was about eight 

o’clock in the evening; that they were going down to one of the 

shows; that the car proceeded down 14th Street to Pennsylvania 

Avenue and down Pennsvlvania Avenue and that when the 

«/ 

23 car had left 10th Street, they rang the hell and the car 
stopped about midway between 10th and 9th Streets and his 

father got. off first and helped his mother off; that then witness 
came out of the car and his father said to him, “Where is Amanda”; 
that witness did not answer his father and that his father said to the 







THEOPHILUS H. IIOOVER. 


13 


conductor, \\ ait for my child’’ and witness stepped down from the 
step of the car to the street and his father (the plaintiff) stepped up 
on the car; his father stepped up as he, witness, stepped down; wit¬ 
ness and Ins father passed each other as the latter was hoarding the 
car , at the time his father said, “Wait for my child” witness had not 
gotten off the car entirely, he was just stepping down; and then 
i manda came out, and plaintiff took her in his arms and the car 
started and then lie was thrown off; that when plaintiff took 
Amanda in his arms she was on the platform of the car; that when 
plaintiff was thrown he had Amanda in his right arm and his left 
arm was holding on to that railing or whatever it is to hold on to 
there; that the plaintiff had one foot on the step and one on the plat¬ 
form, and the car started, and he just swung around backwards and 
went out from the car and fell forward; that at the time he called to 
the conductor, “Y ait for my child” he was standing with one foot 
on the step and the other on the platform and did not have her (his 
child) in his arm; that at that time the conductor was on the rear 
platform of the front car from which witness had alighted; that after 
his father fell some one came and helped him up and went with him 
over to the drug store on the corner where his head was washed—it 
was bleeding in the back—and then they they got readv and went 
back home on another car. Witness further 'testified that when he 
stepped down from the platform to the street, at which time his 
father ( the plaintiff) stepped from the street on to the step and plat¬ 
form, the car was not in motion; that when the car started witness 
was on the ground and his father had one foot on the step and 
24 one on the platform; the car started with a jerk “like they 
always start” and then went down to the next corner at 9th 
street; that thereafter the conductor came back and helped to lead 
his father to the drug store. 

On cross-examination the witness testified that at a former trial 
of the cause he had testified as follows, and that the same was true: 

“Q- .Ajy* y°ur father said to the conductor what? A. ‘Wait for 
my child. 

“Q- And what did the conductor do? A. lie just stood there. 

Q. Did or not the conductor pull the bell and start the car? 
A. I could not tell. 

“Q. How did the car happen to start? A. It went ahead. 

Q. Tt went ahead? A. Yes, sir. 

“Q. And after your father had said that to the conductor the car 
went ahead? A. Yes, sir. 

Q. And you cannot tell whether the conductor gave a bell or 
whether anything happened or not. Tt simply went ahead. A. I 
don t know whether he rang the bell or not. Tt moved on. 

By Mr. Dunlop: Now, this is the part I want to particularly call 
your attention to: J 

“Q. The car now is moving? A. Yes, sir. 

“Q. Then your little sister vou say came out of the car 4 ? A Ye* 
sir. * * * 

“Q. And threw her arms around your father’s neck? A. Yes, sir. 
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“Q. And what did he do then, the car moving? A. Then he put 
his arm around her. 

‘‘Q. All this time the car was moving? A. Yes, sir. 

“Q. Then what happened? A. Then just a little bit later he was 
thrown off/’ 

Amanda Hoover, a witness produced on behalf of the plaintiff, 
testified that she is plaintiff's daughter, age fifteen; that she recalled 
the accident in question; that she remembered that the whole family, 
her father, mother, brother and herself, went down on the car on 
Saturday evening, February 13th, and down on Pennsylvania Ave¬ 
nue the car stopped, hut as she was sitting with her back 

25 towards the rest of her family looking out of the window 
she was not aware that tliev went out of the car; that she 

turned around and looked and missed them and it frightened her; 
that she was left alone; that she got up and walked to the door; that 
about the time she came to the door the car started to move and 
when she got to the platform her father (the plaintiff) was standing 
on the step with his arms outstretched and she went right to him; 
that her next impression was that they were going very fast and then 
suddenly they both fell out; that she was right on top of her father; 
that she did not know where her father was when the car started; 
that after her father had fallen he got up and went into a drug store 
nearby to have his head dressed and they then went to their apart¬ 
ment on Chapin Street. 

On cross examination witness testified that at the time her father 
fell with her in his arms, she was not hurt; that she was quite small 
at the time of the accident, being only nine years old. 

Merta IT. Hoover, a witness produced on behalf of the plaintiff, 
testified that she is the wife of plaintiff and recalls the accident to her 
husband, which occurred on February 13th, 1909; that she and the 
other members of her family had come from their home in Brook- 
ville. Pennsylvania, to Washington to attend the Inauguration of 
President Taft and arrived here on the evening of February 10th, 
and that the accident occurred on the evening of the 13th; that when 
tliev got in the car thev sat on the left-hand side as tliev entered the 

c. • «/ «• 

rear door; that Allen was nearest the rear door, Mr. Hoover (the 
plaintiff) next to Allen, herself next to Mr. Hoover, and Amanda 
next to her and nearest to the front; that when the car stopped be¬ 
tween 9th and 10th Streets on Pennsylvania Avenue, they got off, 
Mr. Hoover getting off first and then helping witness off and 

26 then came Allen: that she then saw Mr. Hoover (the plain¬ 
tiff) go back on the car. at which time Allen was getting off; 

Allen was on the platform or the steps, he was on the car getting off 
too: that she heard Mr. Hoover say to the conductor, who was stand¬ 
ing right there where they ring the bell, “Wait for my child”; that 
she did not remember what Mr. Hoover did after he said this: that 
she did see Mr. Hoover (the plaintiff) take Amanda in his arms 
and that she could not state where Amanda w T as at that time; that 
she saw Amanda standing in the door of the car and that was the 
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JSFS f 1 £"“ VS^S SKSfiarsfe Sr; 

Hoover (uV^i!!ISr)^^'a5^J^“ d ^J^^>" Jlr ' 

;on« ,„ „,, ^which X" • S.‘ hS.Si'SL l ’SX’“X‘i 

turned to tl.eir home in BrookviVe,*'Pennsvlvlniv Vnt'lif ‘tF re ' 
p aintift) was fifty-two years of age at the time of the accident. 

the B prain\X^ti^ed1wh^^^^ 

the accident in question he was on the open toiler car and'haTX 
fiont cai vas a closed car; that he took the car at 14th nntl T T Qt f 
and was sittmg on the second seat from the front of the toiler that 
he sat there and saw the gentleman step down off of the ear then a 

97 T - Off! t le " a , )0 ' V an< * J l,st ns the boy stepped off he ftlie 
2/ plaintiff) stepped up on the car again and reached and said 
to the conductor, ‘“Hold ?p until T p-pf mv nliiiri ,? i ti V n 

pulled and he had one hand hold of the car and when thenar jerked 
jt straightened him up then it gave another sudden jerk and , 
him right around. lie held on. lie held on and it k- R 

around and got his hold broke and out in the street he we t The 
child was in Ins arms. The child fell against his breast At 
time plamtiff got up on the platform and spoke to the conductor 
about bis child, the car was standing perfectly still. Just about the 
time he gave the hell tap and the car started right off. just as he got 
his child—he did not get up before the ear give a jerk and threw 
him on lus feet like, then lie grabbed and held it. and then it give 
another sudden jerk and that swung him out. The car ran about 
three or four hundred yards. It ran awav down the street wftness 
swung off the car and dropped back to see plaintiff. A white man 
came up and assisted plaintiff up from the street. Witness stood 
around and followed over to the drugstore where plaintiff was taken 
and gave Ins name to the policeman. 

On cross examination witness testified that plaintiff sent a letter 
or something for him to come up there and it might have been a 
week or ten days later when he went to see him, but he did not recall 
exactly when it was; that he got a blank from the railroad company 
m the mail to fill out but he does not know whether he filled it out 
or not; that later a railroad man came to see him and he made a 
statement to him about how the accident happened; that it was 
shortly after the accident; that he never talked to plaintiff onlv 
the night, the time when plaintiff was sick and he went up there to 
his house to see him; that he made a statement to plaintiff’s lawyers 
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five or six years ago, shortly after the thing happened and that 

28 he has not seen anybody since until just before the trial when 
he talked to the lawyers again. Witness was shown a written 

statement to which his signature was subscribed, both in ink and in 
pencil, which signatures he recognized as his own and on which the 
date of the statement. March 18th, 1909, was written in witness’ 
handwriting which he also recognized as having been written by 
him. Witness was thereupon asked, 

“Look at that paper. Poes that refresh your recollection now of 
the fact that you sent that paper in by mail to the railroad company? 
This is a blank with a lot of questions on it, you can see, a circular 
letter to you. It is addressed to you. is it not, B. L. Jackson. 

Answer after further examination, “Yes, sir.” * * * 

“Q. This is the paper you got, the letter you got, from the rail¬ 
road company is it—the blank? A. I guess it is. I could not say 

is. . 

Contents of the statement were then read to witness as follows: 

“I was seated on the right front end of the open trailer and the 
car stopped in about the center of the block between 9th and 10th 
when a man stepped off the hack step of motor and then assisted a 
lady and hoy to get. off. The conductor who was standing on the 
same platform, hack end of motor, reached up and pulled the hell 
and before the car started the man said something about his child 
and stepped hack on the step and as soon as he stepped on the step 
the car moved. As he got on the step T saw the little girl just as she 
was coming out of the car to the platform and the man reached to her 
and put his arm around her and she threw her arm around his neck. 
He only -turned as far a> the step and not on the platform and after 
taking hold of the child he straightened up while the ear was running 
slowly, lie remained standing on the step while the car was running 
steady and then as the speed was increased there was a jerk. T think 
a little more than usual, and the man fell to the ground with the 
child. The conductor did not give the signal to stop until after the 
man fell and then he went up to the motorman and said they had 
better go hack to <ee if the man was hurt and l>oth of them went hack. 
I remained on the car till it stopy>ed after the accident and then it 
was at 9th Street, When a man I do not know who asked me if T 
saw the accident and T told him yes and he told me to go to the 
drug store and give the injured man my name, which I did. The 
same day T received a letter from the B. B. Co. I got a letter 

29 from the man that fell asking me to call on him and I went 
to see him that same night and he was in bed and he asked 

me if I saw it and I told him yes and then I told him just as I have 

stated above.” 

all of which witness denied, and denied also that the representative 
of the railroad Company had read the statement over to him at the 

time witness signed it. Witness was then asked, 

“Q. After six years not having thought anything about this case, 
are you able to state positively that this man did not read this over 
to you. A. I am, sir.” 

Witness was thereupon asked whether he was not standing on the 
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hind car at the time, to which lie replied that he was not; that he 

i r • ' a * ' e "T• n0t i ‘, hat he POul<1 not 1)6 mistaken about it: 
that he was just as certain of that as that he was sitting in the witness 

< ' a ' P Ir ® then ehown a statement in his own handwriting made 
shortly after the accident as follows: 

“I was standing on the hind car getting ready to get off at the 
same time when the man reached for his child and step on car ” 

„ He ■was asked to read it to the jury, whereupon he read the word 
t stan^ng^ as sitting and spelled it out “s-e-a-t-e-d” instead of 
standing as it was written. This witness also testified on cross 
examination that on one occasion when his boy had a fall from a 
street car a lawyer had come to him to solicit the case against the rail¬ 
road company; that although his son was not hurt and he told the 
lawyer that he was not hurt, he went to the railroad company about 
it and settled the matter and accepted from the company $85 

Thereupon upon further redirect examination the following oc¬ 
curred: H 


“By Mr. Davis: 

Q- \J inc t e y°u that summons, you came to my office at my 
request? A. Yes, sir. J 

“Q. And you made a statement of your recollection of this oc¬ 
currence? A. Yes, sir. 

“Q. That was some time last week? A. Yes, sir. 

“Q. You also talked with my associate here,’ Mr. Whitford about 
it? A. Yes, sir. 

Q. And the day that you got that summons, do you remember 
going to this gentleman’s office (indicating Mr. Whitford)? A. 
Yes, sir. 

“Q And that is your signature? (Exhibiting paper to witness). 

A. Yes, sir. 

30 “Q. Do you remember making oath to that before Mr. 

Block, the notary public? A. Yes. sir. 

“Q. Just run your eye over that, if you please. 

“(The witness read the paper referred to, which was thereupon 
marked ‘Exhibit Jackson 2.’) 

“Mr. Dunlop: May T see that paper, Mr. Davis? 

“Mr. Davis: Not yet. 

“Mr. Dunlop: I think I have a right to see anything that is shown 
the witness. 

“The Court: Not until it is offered in evidence. 

“Mr. Davis: I have given Mr. Dunlop the other statement to read. 

“Mr. Dunlop: I think I am entirely right about that your Honor. 

I do not think a witness has a right to see anything counsel have not 
a right to see, if the witness is on the stand. 

“The Court: The idea of the Court is that you have no right to 
see it until it is properly offered. 

“Mr. Davis: If Mr. Dunlop will agree that I shall read it, I will 
read it. 

“The Court: I am deciding upon the question presented. 

“Mr. Dunlop: Let us settle this point now. I am asking to see 

3—2896a 
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this paper before it is exhibited to the jury and after it is shown to 
the witness. 

“The Court: You shall be allowed to see it before it is exhibited 

to the jury. . 

“Mr. Dunlop: I am asking to see it now only because it has been 

shown to the witness. I do not want to have any mistake about this. 
Your Honor overrules that, and will allow me an exception? 

“The Court: Certainly. 

“Mr. Davis: 1 doubt very much whether under any conditions I 

can use this paper. . , 

“The Court: It is not before the Court until it is offered to the 
jur* You might show the witness all the newspapers in Washington 
for ten years but tliev would not be admissible. It is onl\ vhen they 
come before the Court as a question of evidence that there is any 

ruling required by the Court. .... TT 

“Mr Dunlop: To be perfectly fair about this, if your Honor 
please, if that were so, a witness could be shown any memorandum. 
4*Th e Court* Tes. 

“Mr. Dunlop: And counsel could not know what it was. He could 
be shown it for the purpose of refreshing his recollection. 

“The Court: No, indeed. If this witness has read that to refresh 
his recollection on anything he is going to testify about, 1 will let 

you see it. ...... xt . 

“Mr. Davis: I think my purpose m identifying these papers must 

be obvious.” . . , - 

(The paper in question was not offered nor shown to counsel for 

defendant but it was not again shown the witness or used by counsel 
for plaintiff on the further examination of the witness.) 

This exception, by counsel for the defendant to the action and 
ruling of the Court, as above indicated, the Court entered upon its 
minutes Whereupon counsel for plaintiff further examined the said 
witness upon redirect upon matters occurring at the time of 
31 the accident in question and subsequent thereto with respect 
to certain interviews, and correspondence between witness, 

plaintiff, plaintiff’s relatives and plaintiff’s counsel. 

\nd further upon cross examination it appeared that this wit¬ 
ness who had emphatically denied that the statement made to the 
renre«entative of the railroad company, which lie admitted to have 
signed had been read to him by said representative, had in a sub- 
seouent statement, under oath, made to the attorneys for the plain¬ 
tiff “aid l 'I told what I knew of the accident to a representative of 
the railroad company and he wrote it down and read it to me and 
I signed it ” to which discrepancy, when called to Ins attention, 
he made the following explanation “He did not read it to me. So 
far a« that is concerned he could read when he chose to. 1 hereupon 
counsel for the plaintiff by consent of counsel for the defendant, 
read to the jury a written statement made by witness under oath five 
davs after the accident to counsel for the plaintiff, which statement 
previously marked for identification “Exhibit Jackson 1 ’, was as 

follows: 
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“Ex. Jackson 1. 


Statement of B. L. Jackson. 


(< i 


wil^r n R p L ' n c \f n and 1 resi,le at 412 Elm Street, N. W., 

ridin" on tlie^'rnnt ? I' 0 eVenmK °. f , Febn,ar y 13th last I was 
of tlie f inif il t f ;<<<l an °l )en trailer attached to a motor ear 

In the rnCl 11 T f fv °‘! , Co . ni P an . v > g° ln g East on Pa. Ave., N. W. 
the middle of the bloek between 9th and 10th Streets N W 

the ear stopped and a gentleman, whom T afterwards learned wa« 

M TToover abgbted. followed by his wife. Following bi^ife w^s 

m . ' *i tle , l,ov "’«* setting off, Mr. Hoover stepped back «av- 

fecV ?s e he°"nid < tW 7Y'\ *7 '"5 child ” or something to that ef- 
As ''® said ‘his I looked and saw a little girl coming out of 

s owh at°fi^t e °Af‘ tT ' C C0ndu f t0 y ran - 'he bell and the car started 
! ow a * fi ’ ? • H , 00ver took the child with one arm. The car 

and Mr - H °°'; er was ,,nable to get a secure 
ootin^, so that he was swung around and thrown off. After the 

39 V}' “torted the conductor did not ring the bell to stop. When 

Wt *r er ?t ®Pr>ed back on the car it was not in motion 
\\ hen the car started he had either both feet on the «ten or 
one foot on the step and the other on the platform h?,t both were 

form’wiXtbe' " d °t the . Rr ? ,lnd - Ther e "’as no one on the plat¬ 
form with the conductor. At the time of the accident the trailer was 

unoccupied except by myself. T told what I knew of the aecidZ 
te a representative of the Railroad and he wrote it down and read 
it to me and T signed it. but T did not read it. What I told him was 
the same as this present statement. 

B. L. JACKSON. 

1909 UbSCribed 8nd SW ° rn to bef ° re me this 24th day of March, 

THEODORE L. BAKER, 

Notary Public” [seal.] 

-5“ testified in his °"' n behalf 

I' nJ p dl ® *. me . of the , accident in question he resided in Brook- 
l’enn.^ Kama, and came to Washington in February 1909 
w-itl, lus wife, son and daughter, for the purpose of attending the 
Inauguration of President Taft, and took rooms on Char,in Street 

took Tut h^/ 1 "'! l0th ; S pf ets -’ that on the ni S ht in question they 
W V St eet ; ar at Chapin Street coming down into the city; 

berli richthuh T r'h ’ T the fares - bought tickets, if he remem- 
cfo-fed ‘ : they took ? eats on the left hand side of the front 

* 1 , - ral y c y m P° sed of a motor car and a trailer; that they 

sfmet on th p r to the movm g pieture shows; that on leaving 10th 
Street on Pennsylvania Avenue his son rang the bell to stop the car 

wls shtinTto'ua-fff’ ‘ lle r; ddle of the block ! that his son Allen 
ip K 1 plaintiffs right; nearest the rear door of the car bv 

eh they entered; that Mrs. Hoover (his wife) was immediately 
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on his left and Amanda (his little daughter) next to Mrs. Hoover 
and toward the front of the ear; that when the car stopped plaintiff 
got off at the rear platform of the front ear and helped his 

33 wife off; that after helping her off his son Allen was just 
coming off of the platform and plaintiff asked him where 

Amanda was. and just as his son Allen was stepping down off the 
step, plaintiff stepped up on the step, one foot on the platform, and 
said to the conductor, who was standing on the rear platform of the 
motor car from which he had just stepped down, “Wait for my 
child,” standing in that position only an instant you might say; 
that near about that time his child (Amanda) came through the 
door; that he reached out and put his arm around her and she got 
him around his neck with her arm; that he straightened up and 
about that time the car started; that he held on for a little bit; his 
left hand was on the rail or handle back of where the conductor was 
standing, that he straightened up; that the car started and he went 
that way for a little bit, supposing of course that the car was going 
to stop. Finally it got to going faster and it swung him around 
with his child on his right arm out in space, with him standing with 
his left foot on the step. He went that way for a little bit and then 
it threw him off. As he remembered after he got up, he was lying 
with his head forward. The fall did not render him unconscious. 
Amanda was on bis breast or on bis legs, lying there, as he remem¬ 
bered it. She was in his arms when they were thrown together. He 
was under the impression that he was helped up but does not know 
for sure but remembers that a man had hold of his right arm. The 
man started with him across the street and they went to a drugstore. 
The conductor took him by the left arm. At the drugstore his head 
was washed and he was fixed up and then he went home to the apart¬ 
ment house on Chapin Street on a street car. He was confined to 
his bed about five days under the doctor’s care and he went back 
home to Pennsylvania some time in May. He also described his 
sufferings, particularly pains in his head from the time of the acci¬ 
dent up to the present. He also described his various occupations 
since boyhood and the change in his condition since the acci- 

34 dent and his sufferings and condition of health incident 
thereto. 

On cross examination plaintiff testified that the front car from 
which he alighted was not of the modern type known as, “Pav-as- 
you-enter” cars but had a rear platform between which and the 
interior of the car there was a door: that there was no door across the 
step or entrance to the platform from the street; that “you simply 
stepped up from the street to the step and from that step on to the 
platform and then to your right as you got in. after you got on the 
platform, was a door leading into the car; that the rear car or 
trailer was an open one with cross seats. Further on cross examina¬ 
tion the following also occurred: 

“Q. Now’, do you remember that at the last trial of this ease 
you testified as follows: ‘A. I alighted off the car first, helping 
Mrs. Ploover down; then my son Allen coming dowm, I noticed that 
Amanda was not along. I made the remark, “Where is Amanda?” 
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Just as I spoke that way I stepped up on the car, passing my son as 
he was coming down, and standing in that position, I said to the 
condudor—he was standing right Wide me with his hand up this 
w »y— 1 Sfud: Conductor, wait for my child.’ 

“ \ n^ n ft °" 'a er i e a<ked this ( l u . estion: ‘Q- Then what did vou do?’ 
And then did you not testify as follows: ‘I said “Conductor 

wait for my child, and just about that time the child came to the 
door; she was coining just out of the door when the car started ’ 

1. .“.’ST* 10 A ' T » * h * ■*- •» »>' 

Q. And the door that you refer to was the door of the car be¬ 
tween the car and the platform? A. It is the door going in If^ 
you get up on the platform. - K m aIteI 

‘Q. Leading from the platform into the car? A. Yes, sir.” 

35 nl a " itness P r °dueed on behalf of the 

plaintiff made hv r fi ? d u ’ re?pwt a certain examination of 

of Phtotiff^ nhv f ° r r t - p ' lrp0 l of determining certain features 
o plaintiff s physical condition and testified with respect thereto 

in the course of which testimony the following occurred: 

Q. Doctor, what paper is that (counsel for plaintiff showing to 
the witness a paper) ? A. That is a report which I made JTfom 

both'signed. finf mRS that Dr ' KlnR nnd 1 arrived at, and which we 
tion?' " n ° eS thnt ° r n0t accuratel y “ tat e the result of your examina- 

ton ;'! r ' I)unl °P ; 1 think on the face of it it shows it is not compe- 
tent for any purpose at all. compe 

- '* Jt is not offered for any purpose. 

, ^J r - D «vis: T am not offering jt. 

about. 1, n ’ m,0p: If k cannot be offer ed it ought not to be inquired 

“The Court: He is only asking him to identify it. 

“The Witness: T identify that as a paper carrying the report of 
this case, which from a medical point of view is a confplete report. 

“By Mr. Davis: 

“Q, And correct? A. And correct. 

it SstricSTut 1 Wi " haVe to 0bject to that answer and ask that 
^Mr. Davis: I have not offered it. 

“£ he £°urt: Tliat answer is innocuous until_ 

Mr. Dunlop: I do not think it is innocuous. 

the contented 

Mr Dunlop, ft appears to show that not only this doctor hnt 

t lor - hi ". is 

The Court: It does not show that. 
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“Mr. Dunlop: Aiul I do not think it is competent to testify to 
anything of the kind. 

‘‘The Court: The paper is not before the jury at all. 

“Mr. Dunlop: That is just the trouble. 

“The Court: No, it is not. That paper may contain a report that 
the man’s hearing was the most excellent hearing, for all we know. 

“Mr. Dunlop: Yes, that is true. Well, 1 will have to reserve an 
exception, if your Honor please. 

“Mr. Davis: What is he excepting to? 

“Mr. Dunlop: To the asking of anything about that paper. 

“Mr. Davis: I have not asked anything about its contents. 

“The Court: Gentlemen, we are wasting a lot of time over this. 
Are you going to offer the paper in evidence? 

“Mr. Davis: No, sir, not yet. I am going to give it to my 
brother Dunlop to read, and he can cross examine Dr. Baker from 
it, if he wants to. 

36 “Mr. Dunlop: I do not want it. 

“Mr. Davis: All right. The Doctor has testified without 
relying on the paper. That is all. 

“Mr. Dunlop: Your Honor can see the vice of it now. For what 
purpose is it shown to this doctor if he is not going to use it? 

“The Court: Do you contend that the jury has any knowledge of 
what are the contents of that paper? 

“Mr. Dunlop: No, sir; but the jury may infer—and that is the 
only apparent purpose of offering this paper or introducing this 
paper for any purpose whatever, or showing it to this witness, that 
the jury may infer that this paper containing this man’s findings 
also contains the findings of another doctor whom lie says concurred 
in it. It is natural to suppose, it is inevitable, that this jury should 
infer that the findings that he makes in that paper are the findings 
he has testified to. 

“The Court : What do you want stricken out? 

“Mr. Davis: What he said about Dr. King? 

“Mr. Dunlop: Every mention of this paper? 

“The Court: Unless Mr. Davis has some object in identifying it, 
T will strike out everv reference to it. 

“Mr. Davis: So far as this witness is concerned. I will consent to 
that. T do not mind saying openly what is in my own mind. Dr. 
Baker has his own personal records made of this examination, a 
contemporaneous memorandum, from which he has been deposing. 
I do not think Dr. King has. But I withdraw anything about the 
paper until we get Dr. King on the stand, and consider that nothing 
has been said about it. 

“The Court: That may be the ruling. 

“Mr. Dunlop: I do not think the vice is cured by this. Your 
Honor cannot help- 

“The Court: T could not exclude the paper from the court room 
primarily. Of course the paper would lie competent if made con¬ 
temporaneously by a witness who could not recall the result of this 
examination. 

“Mr. Dunlop: That is not what it was offered for. 
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Mr. Davis: T offered it for the exclusive purpose of identification 
m ease it has to be used. But I do not offer'helper “v ad 
“ini identify it while on the stand. 1 ’ 

J lie ( ourt: It could only be used for the purpose of refreshing 

his recollection, in any event 

“Mr. Davis: That is all. 

“The Court: Proceed with your cross-examination.” 

Counsel for defendant thereupon cross-examined the witness. 

Thereupon further to maintain the issues on his part joined the 
Phi." .It produced as a witness the certain I)r. Kino above mentioned 
i-'.. ''e''as examined and cross-examined by counsel for the plain- 

“"'introd^fceH 1 re * I ’ < *' tlve ‘>'.; a , nd thereupon the plaintiff further 
introduced e.\])ert medical and other testimony tending to 

37 ffr e t tl i i,t at the i ime 0f the trial >»> d for *>n'e time prior 
l‘i i lc \ lcto ie ' vas suffering and had suffered from abnormallv 
high blood pressure and that the said high blood pressure and the 
pan, in Ins head from which he had suffered alnKntiSSjK 

»- h » h "• «■**«* 

o( lilr.tSr “ "< «H tl>* evidence olec.d on behalf 

Thereupon and thereafter the defendant to maintain the issues 
on i - part joined introduced the following evidence, to wit: 

,1 J IrS i 'V 9 0LE , MAN > a witn ess produced on behalf of the 

the n p ,ar entiy^lOT^loo^ng'out'of^lw windoc^oif the^iiorWi side^of 
the Avenue. She was on the same side of the car with wdtne^who 
was sitting just inside of the rear door, there helm* room enough for 

n'°,c )r “f P^engers between witness and the door; that she"twit- 
ness ) "tis facing the south side of the Avenue* tint oU nrk +- a 

sengers between 9th and 10th Streets getting off of the ca^ that 
when the car stopped and these people got off this child wls stiff 
tj ie ie alone, looking out of the window that the cnr etorWi a u 
then noticed this child jump up and go runn ng for ^ 

she was with the people and just missed them; then witnefs netted 
the man (plaintiff) run and jump on the car hold nn m ti 
.-,u, on* l»nd and ..inn f^; t“h. S Z J’A'S 

pretty good speed because the bell had runo- and thAar^ai 
38 started before the child jumped up andbZShe hpkin 
tiff) had run and jumped on; that the car was one of the old 
style dosed cars with a trailer; that the conductor was on the rS 
car, that the thing that made her pav strict attention »~k ,i,„ g-i. 
jumping up and seeming to be wit/, these people, Ld » to be 
eft on the car; that a lady and gentleman had gotten^ff wdie^her 
there were three or four persons she could not say but knew there was 
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a lady and gentleman; that from her position she could see the plat¬ 
form and the step of the car where the people got off perfectly well, 
she was looking out of the door. 

On cross examination she testified that when the child got up and 
ran to the door her attention was attracted to what she was running 
after and the man jumping back on the car; that the car was at that 
time in motion; that the man (the plaintiff) was at that time not 
nearer than the step, he was up on the platform or the top step just 
coming into the car; that she saw him when he ran and jumped on 
to the car; that plaintiff ran a little wavs to catch the car. caught hold 
with his left hand and jumped on, threw’ his left hand around the 
child and jumped off and fell backwards, that is the v’ay it looked to 
her; that plaintiff threw one arm around the child and swung right 
off; that she said swung around because lie was holding on with one 
hand; that it seemed to her that by the time he jumped off the car 
w’as going about full speed; that the conductor was not on the front 
car but was near the front of the rear car. 

39 On cross examination, the said witness testified further as 
follows: 

Q. You remember testifying at the last trial of this case? Do 
you remember being a witness at the last trial? A. Yes sir. 

Q. Heading from page 19*2, do you remember testifying as fol¬ 
lows, I putting the questions and you giving the answers: 

“Q. Well, when she did get up, how many people were still be¬ 
tween you and her? A. I do not remember that. 

“Q. Four or five, or three or four, or two or three—or how many? 
A. Probably three or four. 

“Q. Three or four. In order, then, to see the little girl wdien she 
got up, you had to look past three or four people w T ho w’ere seated be¬ 
tween you and her? A. Yes.” 

I)o vou remember testifying that way before? A. Yes, and I 
still say I do not remember just how’ many people, but I know there 
were not many, because the car was not full. 

Q. The point is. you testified at the last trial, and you testify now, 
that at the time the little girl got up there w’ere three or four people 
seated between you and her? A. Yes. 

Q. And those three or four people did not get up? A. Yes. 

Q. That is correct, is it not? A. Yes, sir. 

Q. So that wdien she got up to run to the door those three or four 
people were still seated, and she had to pass by them before she got 
to you? A. Yes. 

40 .Tesse H. Tolbert, a witness produced on behalf of the de¬ 
fendant. testified that he is a brakeman for the Southern Rail¬ 
road Company, and that at the time of the occasion in question w’as 
employed by the Capital Traction Company and wa«* the conductor 
of the car from w’hich plaintiff fell; that on the occasion in question 
they stopped between 9th and 10th Streets on Pennsylvania Avenue 
and this gentleman (plaintiff) and his w’ife and one child got off. 
They w’ere standing six or eight feet from the car apparently w’aiting 
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font to get out of the way; that witness started the car and after it 
had gone about twenty-five feet plaintiff started to run after it and 

to I • H T',? h ‘ 1 Up to 11 a, , ld pulle<1 a little child °ff and they both 
fell, that he then gave the inotorman the one bell signal to stop, 

ttedH.if 6 ,n ° l0r,nan dld at tlle next stopping point at 9th Street; 
t lat the train nos composed of a closed motor and open trailer; that 

thpolHT d °° r at ,i t le r, tC| ’ 7 here P'nintilf alighted, it being one of 
the old style cars with a door between the car and the platform; that 

e d,d not see the little girl when he saw the man running after 

t e car after it had started and did not see what he was running 

after; that witness was on the trailer car about midway of the rum 

mng board on the south side; that there was a dash board around 

ni tp i ! i °"" ( i° t i‘®M r0 / n , t car V’ Ith a vestibule on top of it; 
that he first saw the child (Amanda) when plaintiff took her off of 

IrnlTlm ‘f P Wnt ‘ ff ' V len , he took her °ff of the car was in the street 
nn Wi h it tw r"!i n ;, ng ab ? ut as plaintiff could run to keep 

ness) at all * 1 16 d ‘ d P mntlff say anything to him (wit- 

On cross examination he testified that at the time of the accident 
he "as 19 years of age and had been in the employ of the Company 
for 24 days prior to which he had had no experience in a 
41 street railway or any kind of railway; that he was an extra 
conductor but worked some part of every day that when the 
man started to run after the car the trailer car had jicfabouTeoim 
passed plaintiff; that when witness saw plaintiff running in 
that nay he did not know what he was running for hut it looked as 
if he was trying to get on the car to catch it or something. Witness 
id not stop the car and did not say anything to the man nor did the 
man s,^ anything to him ; that “although Avitiie” Zklng ^ 
plaintifl when he was running as though to jump on the car hcfdid 
not see plaintiff get on the car. If he had gotten on the car witness 
could have seen it but that he did see plaintiff take the child off 
alnle he (the plaintiff) was still running alongside of the car- that 
he fell with the child in his arms; that the emergencysignal w^ 
three bells but that lie did not give the emergency signal after the 
accident but lie pulled one bell and the car went on up to 9th sTreet 

to 9t| 1 to < ' d t n0 t, R1V -! 1 he enler , gen( 7 si Rnal because they were almost 
to 9th Street when it happened and it would not have done any good 

the man had fallen then; that it was a rule of the Company to^give 

the emergency signal but that he had not done it. “ h 

42 testified'as'follows':^ examination - th * witmss 

Q. A on sav that the man started to run and iumned on the front 
car How far had the car gone past him, or how tor had you -one 

think ' 1 m >ef0re 16 Started to run? A - About twenty-five feet, I 

Q. About twentysfive feet? A. Yes, sir. 
t J\ D .° ^ understand that the car or you had passed this party 25 

feet? A. A ou asked me how far I had passed them. F v 
4—2896a 
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Q. Yes. A. Yes. 

Q. You had passed him about 25 feet, and how far had the car 
passed him, or had it passed him at all? A. I was on the car. It 
must have passed him. 

Q. What 1 want to get at is this: Before the man started to run 
and jump on the car, had the trailer completely passed him and 
the ladv and the bov? A. Well, yes. 

Q. So that he did not ran or attempt to run to overtake the car 
until after both ears, the motor ear and the trailer, were in front of 
him towards 9th street? A. Yes, sir. 

Q. When you saw him running in that way, what did you sup¬ 
pose he wits running for? A. 1 did not know. 

Q. Did it look to you as though he was running to try to jump 
on the ear? A. lie looked as though he was trying to get on it, to 
catch it, or something. 

Q. Did you stop it? A. No. 

Q. It looked to you as though that man was running 

43 alongside of that ear trying to overtake it and jump on it, 
and you did not stop it? A. Yes. 

Q. Did you say anything to the man? A. No. 

Q. Or did he say anything to you? A. I did not hear him. 

Q. At the time you saw the man thus running, was the ear going 
at full speed? A." Well, it was going as fast as he could keep up 
with it. 

Q. My question is, was it going at full speed? Some men can 
keep up with a ear going at full speed, and some can not. A. It 
was not running as fast as I have seen ears run. 

Q. Was it under full headway? A. I eould not say exactly how 
fast it was running. 

Q. Fast, or slow? A. It was running fast 

Q. Do you remember testifying at the last trial as follows: (Pa.ge 
218), Mr.' Dunlop putting the questions to you, and you making the 
answers: 

“Q. Just tell how the accident happened, will you plea«e? A. 
Why. the ear was east-bound, and I had a closed motor and an open 
trailer. We stopped in the middle of the square between 9th and 
10th streets, and a man. woman and child got off. They were stand¬ 
ing probably six or eight, feet from the ear, and we started. After 
we had gone probably 50 or 75 feet the man started running after 

the ear.” 

Do you remember testifying so? A. I do. 

Q. That is correct, is it? A. I do not remember exactly about 

the distance. I guess that is right. 

Q, You say today that it was alx>ut 25 feet, and you said 

44 before that it was 50 or 75 feet. You say “After we had gone 
probably 50 or 75 feet the man started running after the ear.” 

And then vou* continue: “He reached the car when I suppose we 
had gone 100 feet.” Is that correct? Did you so testify? A. I do 
not remember exactly what was said here. 

Q, Was that the fact, that you had gone about 100 feet when he 
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reached the car. A I could not say exactly how far we had gone, 
\\ e were running nght fast, though, when he caught it. 

Q. Now, go back a minute. 


Mr. Dunlop: Are you going back? 

^ r * J aiT1 hack to the point where I 

turned on for just one question. 


was when 


I 


By Mr. Davis: 


Q. Mr. Tolbert, you were standing on the running-board of the 
trailer, the car had gone past this party standing on the roadwav 
and you saw the man running as though to jump on the car. Did 
you in fact see him get on the car? A. No. 

him’ In Which dim ' ,ion ' vere y° u looking? A. I was looking at 


Q. ^ mi were looking at him following the car. A. After he irot 
past me. h 

5* ™ r? ^ wns liking at him after he got past me. 

hh 1 hen he ran and overtook the car and passed you? A. Yes. 

D, And was alongside of the car toward the front 9 ’ \ Yes 

Q, And you were looking in that direction? A. I was. 

Q. Was the rear platform of the motor car within the 
45 range of your vision? You were looking forward. Could 

n ^ 't? A. I could not see on the platform. 

Q. Could you see the platform? A. I could see the vestibule. 
tt \hy colllr l you not see on the platform? Ts not that glass? 
A. I p from about that railing up, 1 reckon, from that railing up it 
is glass. Below that it was not. 

Q. And from where you were standing you could not look through 
the glass of the vestibule and see the platform of the car? A. I 
could see that portion of the car that was even with the glass. 

Q. And that was above that rail? A. Yes. 

Q. Looking through that glass you could look into the front 
car. could you not? A. I could. 

Q. The step of the rear platform of the motor car was right in the 
line of your vision, was it not? A. Yes, sir. 

Q. The runningboard running along in this way (indicating), 
you could see the step of the motor car that was in front? A. f 
could. 


Q. And the man did not jump on the car? A. I did not see him 
get on. 

Q. So far as your recollection is concerned, he did not jump on 
the car? A. I did not see him get on it. 

Q. He was where you could see him, and where you could see 
the step of the platform of the motor car, and if he had 
46 jumped on the car you could have seen him? A. I could 
see the step, yes. 

Q. You could see him get on the car if he did it, could you not? 
A. Yes. 

Q. So that what he did was, still running alongside of the car, 
reach up and pull the child off the platform on to the street. A. I 
did not see him get on the car, but I saw him take the child off. 
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meant to stop at the next regular stopping place which was 9th Street 
and therefore made no effort to stop until he got to 9th Street where 
he did stop, and the conductor came up and said to him that a man 
had fallen; that that is all he knew. 

Edward Taylor, a witness produced on behalf of the defendant, 
testified that on the occasion in question he was standing on the back 
platform of the rear car which was an open trailer; that between 9th 
and 10th Streets the car made a stop and lie saw a man and lady and 
a little boy get off; that the car made a start off and they stood there 
waiting for the car it seemed, to pass them so that they could get on 
the other side of the street, and the time the car stopped the little hoy 
was pointing to the front motor car; that, the boy’s father (the plain¬ 
tiff) ran and jumped on and caught the car, jumped on the front 
motor, and it seemed to witness he kind of caught on the step and 
reached and he saw a little girl in his arms when plaintiff was getting 
back off; that he had not seen the little girl before the man was get¬ 
ting off with her; that when the man was getting off with her, the 
car was going pretty swift; that when the car started the man was 
standing on the ground and did not have hold of the car; 
52 that the man jumped on the rear platform of the front car; 

that he could not see the little girl from where he stood until 
the man had the little girl up in his arms; that he got back it seemed 
to witness he had one hand hold of the car, and leaned over like, and 
taken a jump and fell and the car went all the way to 9th Street be¬ 
fore it stopped; that witness did not get off and go back. 

On cross examination he testified that he was standing on the right- 
hand side of the rear platform of the trailer; that it was after the car 
had started that the man started to get back on the car; that the car 
had gone almost the length of the car; that the rear of the car had 
not exactly passed the man when the little boy pointed to the car; 
that by the time the father attempted to jump up on the platform, 
the car had gone about three-fourths of its length; that the witness 
did not know whether plaintiff got clear up on to the platform or not 
but it seemed to witness that he kind of reached inside; it seemed to 
him that the child (Amanda) was inside but witness did not see her 
until plaintiff had her in his arms; that witness did not think plain¬ 
tiff went inside the car and picked the child up; it looked to him like 
he reached inside; it seemed to him he was on the step and reached 
inside; that when plaintiff got off he swung off: he had hold of the 
car with one hand but witness did not know which hand; that he was 
not thrown off but that he swung off of the car while it was in 
motion; would not say that he jumped but would say that he swung 
off. 

This witness admitted on cross examination that the day previous 
to giving his testimony he had pleaded guilty in the Police Court 
to stealing. 
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53 


r li 1 * Range, a witness produced on behalf 

a *• x • testified by deposition that he is a practicing 

dentist m Suffolk A lrgima; that at the time of the accident in ques- 
tmn he was in Washington taking a course of dentistry in Howard 
l niversity and was a passenger on the car in company with Mrs 
1' an me Waters: that between 9th and 10th Streets he noticed a man 
and woman with two children, but particularly one, a little girl, and 
this little girl was very playful running from one side to the other 
and looking out the window; that they sat opposite to them and that 
as soon as they reached between 9th and 10th Streets the car stopped 
and the man and woman got off and the child was still in the car and 
after she found that her parents had gotten off she started for the 
door; that the car moved off and was in motion when he happened 
to observe that the man with the girl fell off the car; that it was a 
double car—a trailer on behind—that he was in the front car which 
was a closed car; that the time was around eight o'clock in the even¬ 
ing and the car was going east; that Mrs. AVaters tried to catch the 
girl when she ran towards the door at the time the folks went on, 
at which time the father and mother had gotten off and the car was 
about in motion, it had slightly moved off, had started, and the child 
had started for the door; the father came and stepped on the car 
which was in slight motion. And again he testified that the car 
stopped and these folks got off and immediately (< I mean a few min¬ 
utes, any passenger on the car could have come off, and after they got 
off the man, remembering, I suppose, by the child running towards 
the door—he remembered the child was on, and just as the car went 
on he stepped on the car to get the child, when they both fell, the 
child in his arms”; that when the man got back on the car 
54 and got the child in his arms the car was in motion; that he 
did not know whether plaintiff stepped off or fell off. 

On cross examination he testified that the gentleman and lady got 
off and left the car and were on the pavement and then it was that 
the little girl ran from the inside of the car to the platform missing 
the parents, she ran toward the platform of the car; that the con¬ 
ductor was on the rear car; that the parents of the little girl left her 
playing in the car looking through the window; that the fact that 
no heed or attention was paid to the little girl by the lady and 
gentleman was probably attributed to forgetfulness; that they arose 
from their seats, passed down the aisle of the car, out on the platform 
into the street without any attention being paid by either of them to 
the whereabouts of the little girl. 


Thereupon to further maintain the issues on its part joined, the 
defendant gave expert medical and other testimony tending to prove 
that the abnormally high blood pressure and the pains in the head 
from which plaintiff suffered were due to chronic Bright’s Disease 
and had no relation to and that they could not have resulted from 
the fall which plaintiff sustained upon the occasion in question nor 
from the injury to his head occasioned thereby. 

The foregoing is the substance of all the evidence offered on behalf 
of the defendant and the substance of all the evidence in the case. 

All the portions of the testimony of the several witnesses, Mrs. 
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Coleman, Mrs. Waters and Tolbert, for the defendants, which are set 
forth in the form of question and answer, are so set forth at 

55 the request of counsel for plaintiff and over the protest of 
counsel for defendant that the setting forth of the same in 

substance would be sufficient. 

Whereupon the plaintiff prayed the Court to specially instruct the 
jury as follows:— 

‘‘If you find from the testimony that the plaintiff, his wife, 
his infant son and his infant daughter, were, together as one 
party of which the plaintiff was the head, received bv the de¬ 
fendant. as passengers on one of its cars: that the defend¬ 
ant stopped the car in order to enable the said party to alight 
therefrom: that the plaintiff and his wife thereupon safely 

56 alighted from the car. and the plaintiff’s son was in the 
act of alighting therefrom, when the plaintiff discovered that 

his daughter had not reached the platform of the car in time to 
alight therefrom with him: that the plaintiff thereupon again boarded 
the car. while it was still at rest, in order to assist his daughter in 
alighting therefrom ; that the servants of the defendant in charge of 
the car either knew, or, in the exercise of reasonable care, would have 
known, the situation as thus assumed, and that the plaintiff was in 
the act of returning to the car for the purpose of seeing that his 
daughter should safely alight therefrom: and that, nevertheless, 
before he could again alight from the car with his daughter, and 
while he. with his daughter, and while exercising due care in that 
behalf, was in the act of endeavoring so to alight, the car was started 
by the defendant’s servants, or one of them, in charge thereof, and 
that by such storting thereof the plaintiff was thrown therefrom to 
the street and injured, the plaintiff is entitled to recover in this 

action.” 

but the defendant bv its counsel then and there objected to the grant¬ 
ing of said instruction upon the following grounds, namely, 

1. That there was no substantial evidence in the case to support 

the said prayer. . A , 

2. That there was no evidence in the case to support the said 


^gj^That t} ie evidence does not support the case as stated in either 

of the original or amended declarations. . . 

4 That there was no evidence in the case that while he (the plain¬ 
tiff) with his daughter was in the act of endeavoring so to alight, the 

car was started by defendant’s servants. . 

5. That there was no evidence in the case that by such starting 

thereof the plaintiff was thrown from the car. 

6. That there was no evidence to justify the jury in finding that 

the plaintiff was exercising due care . 

7 That the evidence showed that plaintiff was not exer- 

57 cising due care but that he was himself guilty of negligence 

which contributed to his injury. . 

8. That the starting of the car was not the proximate cause of 

plaintiff’s injury. 
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9. That there was no evidence proving negligence of the defendant 
which was the proximate cause of plaintiff's injuries. 

10 That the language of the said prayer was too indefinite and 
uncertain to constitute a proper guide to the jury, especially with 

respect to the words as follows “was in the act of endeavoring so to 
alight.” H 

Whereupon the defendant prayed the Court to specially instruct 
the jury as follows: 


I. 


“The jury are instructed as matter of law that upon the whole 
evidence their verdict should l>e for the defendant,” 

but the Court refused so to do, to which action of the Court the de¬ 
fendant by its counsel then and there duly excepted and the court 
entered the said exception upon its minutes. 

Whereupon the defendant prayed the Court to specially instruct 
the jury as follows: 

IV. 


“The jury are instructed as matter of law that before the plaintiff 
can recover against the defendant in this action, he must prove by 
a preponderance of all the evidence that on the occasion in question 
the defendant’s car came to a stop; that the plaintiff, and his wife 
alighted from the car and his son was in the act of alighting there¬ 
from, that the plaintiff thereupon stepped back upon the step or 

E latform of the car, and took in his arm his small daughter who 
ad remained upon the car after the plaintiff laid alighted, and that 
while so standing upon the step or platform of the car with the child 
in his arms, the car was suddenly started forward, and that such 
starting of the car threw him to the street,” 

but the Court refused so to do, to which action of the court 
58 the defendant by its counsel then and there duly excepted 
and the court entered the said exception upon its minutes. 
Whereupon the court charged the jury as follows: 

“Gentlemen of the jury, the plaintiff, Theophilus H. Hoover, has 
sued the defendant, the Capital Traction Company, for damages re¬ 
sulting from injuries which it is alleged he received on the 13th day 
of February, 1909, the manner of the receipt of the injuries being 
thus stated in the declaration : 

'The plaintiff was a passenger upon the car of the defendant com¬ 
pany, and that lie and his said wife, son and daughter started to 
leave the said car on which as aforesaid they were passengers, and 
to alight therefrom, and when the plaintiff and his said wife and son 
had alighted from the said car, and while the same was not in mo¬ 
tion, the plaintiff’s said daughter had not yet alighted therefrom, but 
was in the act or process of so doing, and while the plaintiff’s said 
daughter was still upon said car or the platform thereof, and was in 
the process of alighting therefrom as aforesaid, plaintiff stepped 
back to and upon the said platform to assist his said daughter in so 
alighting, and while he, the said plaintiff, was in the act of so doing, 
5—2896a 
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the defendants said servants or one of them, so in charge of or oper¬ 
ating the said car, negligently and carelessly, and without any notice 
to the plaintiff or any knowledge on the part of the plaintiff until 
after the fact, said car was started, whereby the plaintiff* was violently 
thrown from the said car down to and upon the ground/ 

“That is the statement of the act of negligence alleged in the 
plaintiff’ s declaration which it is incumbent upon him to prove by a 
preponderance of the evidence in order that he may recover in this 
case. 

“Certain instructions have l>een granted by the Court declaratory 
of the law which applies to the facts of the case, the first of which I 
read to you, which is as follows: 

‘If you find from the testimony that the plaintiff, his wife, and his 
infant son, and his infant daughter, were, together as one party of 
which the plaintiff was the head, received by the defendant as pas¬ 
sengers on one of its cars; that the defendant stopped the car in 
order to enable the said party to alight therefrom; that the plaintiff 
and his wife thereupon safely alighted from the car, and the plain¬ 
tiff’s son was in the act of alighting therefrom, when the 
59 plaintiff discovered that his daughter had not readied the 
platform of the car in time to alight therefrom with him; 
that the plaintiff thereupon again hoarded the car, while it was still 
at rest, in order to assist his daughter in alighting therefrom; that 
the servants of the defendant in charge of the car either knew, or, 
in the exercise of reasonable care, would have known, the situation 
as thus assumed, and that the plaintiff was in the act of returning to 
the car for the purpose of seeing that his daughter should safely 
alight therefrom; and that, nevertheless, before he could again alight 
from the car with his daughter, and while he, with his daughter, and 
while exercising due care in that behalf, was in the act of endeavor¬ 
ing so to alight, the car was started by the defendant’s servants or 
one of them, in charge thereof, and that by such starting thereof the 
plaintiff was thrown therefrom to the street and injured, the plain¬ 
tiff is entitled to recover in this action.’ 

“In other words, that instruction substantially states the act of 
negligence which I have described as alleged in the declaration, and, 
as I have stated, it is necessary, in order for the plaintiff to recover, 
that you find those facts to have been proven by a preponderance of 
the evidence. 

“I have also granted the following instructions: 

‘The Court instructs the jury that the defendant company was not 
an insurer of the safety of the plaintiff. It could only be liable to 
the plaintiff, if at all, for damages legally proven by a preponderance 
of the evidence to have resulted directly and proximately from some 
negligent act or omission of the defendant stated in the declaration 
and before the plaintiff can l>e held to be entitled to a verdict, such 
negligent act or omission as charged, as well as the fact of damage re¬ 
sulting therefrom, must each be established by a preponderance of 
the evidence and with reasonable certainty.’ 

‘The Court instructs the jury that it is not necessary for the jury * 
to find that the plaintiff was guilty of negligence on the occasion in 
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question in order to properly return a verdict for the defendant. 
If the plaintiff has failed to show by a preponderance of the evidence 
negligence on the part of the defendant as charged in the declaration, 
the jury should return a verdict for the defendant without further 
inquiry or question as to whether the plaintiff was or was not guilty 
of negligence or whether the defendant was or was not guilty of some 
other act of negligence not charged in the declaration .’ 

1 he following two instructions which I have granted are given 
to you for the purpose of furnishing rules, if you need any, for de¬ 
termining the credibility of witnesses and the weight to be given to 
their testimony: 

60 ‘In determining the credit or weight which they shall 
give to the testimony of the witnesses in this case, the jury 
should take into consideration the money or other interest, if any, 
which any of the witnesses have in the result of the case; their appar¬ 
ent intelligence or want of intelligence; their demeanor while testi¬ 
fying: their bias for and prejudice against either party to the suit, if 
any; the probability or improbability of their testimony; their op¬ 
portunities for observing the facts as to which they testify; the cir¬ 
cumstances surrounding any such witnesses at the time concerning 
which they testify; their apparent fairness or want of fairness; and 
all matters, facts and circumstances shown on the trial bearing upon 
the question of the weight to he given to their testimony; and should 
give to the testimony of each witness such weight as to the jury it 
may seem fairly entitled to. 

And in this connection, if the jury shall find that any witness has 
knowingly, willfully or corruptly testified falsely to anv material fact 
at issue in the cause, they have the right to entirely disregard his tes¬ 
timony. * 

The jury should especially look to the interest which the respect¬ 
ive witnesses in the suit have in its result. Where the witness has 
a direct personal interest in the result of the suit, the temptation is 
strong to color, pervert or withhold the facts. The law permits the 
te^f.v in his owm behalf. He has availed himself here 
°f.this privilege. His testimony is before you and you must deter¬ 
mine how far it is credible. The deep personal interest w T hich he 
may have in the result of the suit, the consequence to him from the 
result of this trial, and all the inducements and temptations wdiich 
would ordinarily influence a person in his situation should he con¬ 
sidered bv the jury in weighing his evidence and in determining 
how far or to what extent, if at all, it is w’orthv of credit/ 

‘The jury is instructed that their verdict should be based solely 
upon the evidence, without regard to the parties. It w^ould he a vio¬ 
lation of their oaths as jurors to he influenced hv or to consider to 
any extent the fact that the plaintiff is an individual or that the de¬ 
fendant is a corporation. Tt is the duty of the jury to permit neither 
sympathy nor prejudice for or against either of the parties to have 
an\ influence upon their verdict w r hich should he based solely upon a 
preponderance of the evidence and the law* as stated by the Court/ 
‘Even though the jury may find that the plaintiff was injured as a 
result of negligence as alleged in the declaration, still the jury has no 
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right to allow the plaintiff speculative, imaginative or conjectural 
damages or any damages which are not fairly and satisfac- 
61 torily established by a preponderance of the evidence to be 
justly compensatory for injuries actually inflicted on and 
suffered by the plaintiff as the direct and proximate result of such 
negligence on the part of the defendant.’ 

“If your verdict is for the plaintiff, you are instructed that in 
estimating the damages, if any. to he awarded him in the premises, 
you should consider and determine and award him accordingly such 
sum as vou inav find from the testimony will fullv and fairly com- 
penstate him for such disability and for such physical and mental 
pain and suffering as you may find him to have endured, and also 
for such other disability and such other physical and mental pain 
and suffering as you may find from the testimony it is reasonably 
certain he will actually endure and suffer in the future by reason of 
the injuries sustained bv him: and. further, such other damages, if 
any, as you may find him to have sustained and to be reasonably cer¬ 
tain in the future to sustain by reason of loss of earnings, if any, as 
claimed, in the declaration and shown by the testimony. 

“You may take the case, gentlemen. Of course, the damages, it 
might he added to that prayer, are not to exceed the amount claimed 
in the declaration.” 

Whereupon the following occurred: 

“Mr. Davis (Attorney for Plaintiff’) : By way of concluding your 
Honor’s instruction to the jury. T will ask your Honor to remind 
the jury that the original declaration, which claimed $10,000. has 
been amended so as to make the claim $30,000. and the claim is 
$30,000. 

“The Court: That is. the claim in the amended declaration is 
$30,000. * * * 


“Mr. Dunlop (Counsel for defendant) : Now I wish to exeept spe¬ 
cially to the last remark of your Honor to the jury bringing in the 
question as to the amount involved in the declaration. 

“The Court : That is. that they must not find an amount greater 
than that claimed in the declaration? 


“Mr. Dunlop: My idea is that it is unnecessary, and T think it calls 
undue attention to the amount claimed in the declaration.” 

Whereupon counsel for the defendant then and there duly ex¬ 
cepted to such portions of the Court’s charge as were contrary to the 
law as embodied in defendant’s special instructions which were re¬ 
fused: as well as such portions as are not in accordance with the 
special instruction prayed on behalf of the plaintiff which was 
62 granted over defendant’s objection and exception and also 
because of the omission from said charge of such propositions 
of law as were embodied in the special instructions prayed on behalf 
of the defendant and refused by the Court; and also because of the 
action of the Court in substantially stating to the jury that plain¬ 
tiff’s claim as to the manner in which the alleged accident occurred 
was embodied in plaintiff’s amended declaration from which 
amended declaration the Court read to the jury, ignoring the differ¬ 
ent and inconsistent claims of plaintiff set up in the original decla- 
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ration, which original declaration was not withdrawn but which re¬ 
mained as the original pleading in the cause and was relied upon by 
plaintiff. And the Court then and there entered the said exceptions 
upon its minutes. 

And thereupon and after all of the exceptions were duly taken as 
aforesaid and entered u]>on the minutes of the Court, and before 
the jury retired to consider of its verdict, counsel for the defendant 
then and there prayed the Court to sign and seal this its bill of Ex¬ 
ceptions and at the request of said counsel for the defendant the same 
is accordingly signed and made a part of the record in this case 
nunc pro tunc this 18th day of October, A. D. 1915. 

ASHLEY M. GOULD, Justice . 

63 [Endorsed:! Copy. At Law. No. 52043. Theophilus 
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I 

Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia in favor of the plaintiff below in 
the sum of Six Thousand Dollars. 
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The plaintiff stated his cause of action in the first count 
of his original declaration filed October 22, 1909, to be sub¬ 
stantially and in brief that he and his daughter, nine years 
of age, became passengers on a car of the defendant; that at 
a point on Pennsylvania Avenue l>etween Ninth and 1 enth 
streets the car came to a stop for them to alight and that 
it was the duty of the defendant not to start the car, so that 
the plaintiff and his daughter could leave it in safety; that 
the ‘‘car was then suddenly started before said plaintiff and 
his daughter could leave said car with safety; and whi'st 
the plaintiff was attempting to alight from said car, and his 
daughter of tender age being then in his arms and while 
himself in the exercise of due and reasonable care, he, the 
said plaintiff, by such negligent and careless starting of the 
car as aforesaid zeas violently thrown to the ground ” and 
injured. 

In the second count of this original declaration substan¬ 
tially the same averments are made, the alleged negligence 
of the defendant, however, l>eing stated in the following 
language: “The said car was then suddenly started forward 
before the said plaintiff could leave said car with safety and 
whilst the plaintiff was attempting to leave said car and 
being then and there on the platform and step of said car, 
and while himself in the exercise of due and reasonable care 
he. the plaintiff, by such negligent and careless starting of 
the car aforesaid was ziolently thrown to the ground ’’ and 
injured. 

More than two years later, on December 1, 1911, he filed 
an amended declaration, adding to the original declaration 
two additional counts, the third and fourth. In the third 
count he sets up, with much more particularity, the circum¬ 
stances prior to the accident substantially as in the original 
declaration and with the aid of another amendment filed 
January 5, 1914, states the alleged negligence of the de- 





fendant in the following language: “Upon the stopping of 
the said car, in the manner and at the place aforesaid, the 
plaintiff and his said wife, son and daughter started to leave 
the said car, on which, as aforesaid, they were passengers, 
and to alight therefrom, and when the plaintiff and his said 
wife had alighted, and his said son was in the act of alight¬ 
ing from the said car and while the same was not in mo¬ 
tion, the plaintiff’s said daughter had not yet reached the 
platform but was in the act or process of so doing, and while 
the plaintiff s said daughter was still upon said car or the 
platform thereof, and was in the act or process of alight¬ 
ing therefrom, as aforesaid, the plaintiff stepped back to and 
upon the said platform to assist his said daughter in so 
alighting, and while he, the plaintiff, was in the act of so 
doing, the defendant s said servants, or one of them, so in 
charge and operating the said car, negligently and care¬ 
lessly, and without any notice to the plaintiff or any knowl¬ 
edge thereof by him until after the fact, caused the same sud¬ 
denly to be started, whereby the plaintiff was violently 
thrown ” to the ground and injured. 

The fourth count as amended also states the cause of ac¬ 
tion substantially in the same way. The averment of negli¬ 
gence in this fourth count is in the identical words used 
in the third count as above quoted. 

Tn all four counts therefore by a carefully drawn decla¬ 
ration twice amended more than a year later with exceed¬ 
ing care and particularity, the essential act of negligence 
charged against the defendant as the cause of the injury 
was that the plaintiff was thrown from the car b\ the start¬ 
ing thereof. Nowhere in any count of these declarations 
is it stated or intimated that his fall or his being thrown was 
due to other than the starting of the car while he was upon 
the step or platform thereof. The proof in the case, how¬ 
ever, established conclusively that the plaintiff was not 
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thrown by the starting of the car. All of the plaintiff’s 
evidence, as well as all of the defendant’s evidence, directly 
negatives this proposition. The plaintiff’s evidence touching 
the cause of his fall is embodied in the testimony of his 
son Allen Hoover, his young daughter Amanda Hoover, his 
wife Merta H. Hoover, a colored man Benjamin L. Jack- 
son, who was a passenger on the car, and the plaintiff him¬ 
self. 

All of the witnesses on both sides testified substantially 
that, leading up to the time when the plaintiff fell or was 
thrown from the car. the plaintiff and his wife and son 
had left the car when it stopped and that the little girl, 
not knowing that her parents had gone out, had remained 
in the car and that her parents did not miss her until they 
had alighted; that when the child missed her parents, she 
ran to the door of the car leading to the platform and was 
taken in her father’s arms and that he fell with her in his 
arms. There was conflict in the testimony as to whether the 
plaintiff actually boarded the car, or the platform, again to 
take her off or whether he ran beside the car after it started 
and lifted her off while the car was in motion and then 
fell. There was no conflict, however, in the testimony that 
the car had started when the child came out of the door and 
reached the rear platform; nor was there any testimony that 
the plaintiff was thrown by the starting of the car. The 
testimony of all of the witnesses in the case upon this main 
point (the cause of his fall) is susceptible of only one in¬ 
terpretation, viz., that the plaintiff, whether on or off of the 
car. took the child in his arms after the car had started 
and fell an appreciable time after it had started and while 
it was in motion. In other words, it is impossible to find 
from the evidence, or any part of it, that it was the starting 
of the car which caused the plaintiff’s fall. The son Allen 
Hoover on this point testified (R. 13) on direct examination 
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that while the ear was standing still and as he w r as stepping 
off, his father stepped on to get the child and then Amanda 
(the child) came out and plaintiff took her in his arms and 
the car started and then he was thrown off; that when the 
plaintiff took Amanda in his arms she was on the plat¬ 
form; that the plaintiff had one foot on the step and one 
on the platform and the car started, and he sw r ung around 
backwards and went out from the car and fell forward; 
that the car started w’ith a jerk “like they always start.” 
On cross-examination this witness by the aid of his testi¬ 
mony at a former trial explained the exact order in which 
these events took place as follow's (R. 13) i After saying 
that he did not know whether the conductor rang the bell 
to start the car or not, “it moved on,” the following ques¬ 
tions and answers were given: 

“O. The car now' is moving? A. Yes, sir. 

0. Then your little sister, you say, came out of 
the car? A. Yes, sir. 

“Q. And threw' her arms around your father’s neck? 
A. Yes, sir. 

Q. And what did he do then, the car moving? 
A. Then he put his arm around her. 

“Q. All this time the car w'as moving? A. Yes, sir. 

“O. Then w'hat happened? A. Then just a little 
bit later he zvas thrown off 

Amanda Hoover, the little child, who at the time of the 
trial was 15 years of age, testified (R. 14) that she was 
sitting in the car with her back toward the rest of the 
family looking out of the window and was not aware when 
they went out of the car; that she missed them and it 
frightened her; that she was left alone; that she got up 
and walked to the door; that about the tune she came to 
the door, the car started to move and when she got to the 
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platform her father was standing on the step with his arms 
outstretched and she went right to him; that her next im¬ 
pression was that they were going very fast and then sud¬ 
denly they both fell out; that she did not know where her 
father was when the car started. 

Mrs. Hoover, the wife, testified (R. 14) that while she 
saw Mr. Hoover take Amanda in his arms, she could not 
state where Amanda was at that time; that Mr. Hoover 
was up on the car and she knew he had hold of the rail; 
that the next she knew Mr. Hoover was on the street 
and the car was going along. Her testimony, therefore, was 
of no consequence as bearing upon the vital issue, viz., 
whether Hoover was thrown by the starting of the car or 
otherwise. 

The negro Jackson, the only witness testifying for the 
plaintiff with resect to the circumstances of the accident, 
who was not a member of plaintiff’s own family, testified 
(R. 15) that the plaintiff stepped up on the car and said to 
the conductor, “Hold up until I get my child, and the bell 
pulled and the plaintiff had one hand hold of the car and 
when the car jerked it straightened him up, then it gave an¬ 
other sudden jerk and swung him right around. He held 
on. He held on and it swung him around and got his hold 
broke and out in the street he went; that just about the time 
the conductor gave the bell tap, the car started right off 
just as the plaintiff got his child—he did not get up before 
the car gave a jerk and threw him on his feet like, then he 
grabbed and held it, and then it gave another sudden jerk 
and that swung him out. The car ran about 300 or 400 
yards. In a written and signed statement made by the wit¬ 
ness under oath five days after the accident to counsel for 
the plaintiff , he said (R. 19) (Exhibit Jackson 1), that 
when Hoover stepped back he said to the conductor, “Wait 
for my child.” “As he said this I looked and saw a little 







girl coming out of the door of the car. The conductor rang 
the bell and the car started slowly at first. Mr. Hoover 
took the child with one arm. The car started at a good 
speed and Mr. Hoover was unable to get a secure footing so 
that he was swung around and thrown off. After the car 
started the conductor did not ring the bell to stop. * * * 
When the car started he had either both feet on the step 
or one foot on the step and the other on the platform, but 
both were on the ear and not on the ground ” The testi¬ 
mony of this witness therefore is at most to the effect that 
when the car started the plaintiff was standing on the step 
or the plaform of the car and stood there while the car 
was moving slowly and that when it subsequently increased 
its speed or there was some subsequent jerk or movement 
of the car, the plaintiff swung out or was thrown off. En¬ 
tirely consistent with this idea and in fact in elaboration of 
it, this witness had said over his signature in a statement to 
the railroad company three days after the accident (R. 16) 
that after taking the child in his arms, plaintiff, standing 
on the step of the car, straightened up while the car was 
running slowly; that he remained standing on the step 
while the car was running steady and then as the speed was 
increased, there was a jerk, he thought a little more than 
usual, and the man fell to the ground with the child. It 
should l>e observed that this witness was the only one who 
said anything whatever about any irregularity in the move¬ 
ment of the car after it started. 

The plaintiff himself testified (R. 20) that while the car 
was standing still, he stepped up on the step and put one foot 
on the platform and said, “Wait for my child,” and that he 
“stood in that position only an instant you might say;” 
that near about that time his child came through the door; 
that he reached out and put his arm around her and she 
got him around his neck with her arm; that he straightened 




up and about that time the car started; that he held on for a 
little bit; his left hand was on the rail or handle back of 
where the conductor was standing; that he straightened 
up; that the car started and he went that way for a little 
bit, supposing of course that the car zeas going to stop. 
Finally it got to going faster and it swung him around until 
his child on his right arm out in space until him standing 
with his left foot on the step. He went that way for a little 
bit and then it threze him off. On cross-examination (R. 
21 ), he admitted that the child was just coming out of the 
door Zi’hcn the car started ; that the door to which he re¬ 
ferred was between the car and the platform leading into the 

car after you get up on the platform. 

This was all of the testimony on behalf of the plaintiff 

with respect to the cause of his fall. 

On behalf of the defendant the conductor and motorman 
and four passengers on the car testified that the plaintiff ran 
after the car after it had started and attempted to take his 
child off of the platform while the car was in motion. 

Upon this state of evidence the Court refused to direct a 
verdict for the defendant, but on the contrary over the ob¬ 
jection of the defendant’s counsel, that there was no evi¬ 
dence to support the instruction as well as other objections 
(R. 32), charged the jury (R. 34) with respect to the issue 
of negligence and the cause of the plaintiff’s fall, and in 
language which, it is claimed, is unnecessarily prolix and 
confusing, that if they should find that the plaintiff upon 
finding that his daughter had not reached the platform of 
the car in time to alight with him, thereupon again boarded 
the car to assist her and that !>efore he could again alight 
and while he was in the act of endeavoring so to alight, the 
car was started and that by such starting the plaintiff was 
thrown, the plaintiff was entitled to reco\er. 



The Court also refused to charge the jury as prayed by 
the defendant in substance (R. 33), that before the plain¬ 
tiff could recover, he must prove that while standing upon 
the step or platform of the car with the child in his arms, 
the car was suddenly started forward and that such starting 
of the car threw him to the street. 

Certain exceptions and assignments of error based thereon 
raised the question of the insufficiency of the proof to 
support the averments of negligence in the declaration. 
Other exceptions and assignments of error relate to the 
refusal of the trial court to permit counsel for the de¬ 
fendant to see and inspect a certain paper shown to a wit¬ 
ness for the plaintiff, Jackson, by counsel for the plain¬ 
tiff while the said witness was upon the stand, which paper 
was read by the witness while on the stand and was said to 
be a statement of the witness recollection of the occurrence 
in question made under oath in the office of counsel for the 
plaintiff, which paper was not offered in evidence (R. 17, 
18). As appears further from the record (R. 18), coun¬ 
sel for plaintiff after having shown the paper to the wit¬ 
ness and after the witness had read the same, further exam¬ 
ined the witness upon matters occurring at the time of the 
accident in question and subsequent thereto with respect to 
certain interviews and correspondence between witness, 
plaintiff, plaintiff’s relatives and plaintiff’s counsel. 

II. 

Errors. 

The appellant specifies and relies upon the following 
errors in the rulings of the Court below: 

1. In refusing to permit counsel for the defendant to 
see and inspect a paper (Exhibit Jackson 2), which was 
shown by counsel for plaintiff to a witness for the plaintiff 
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(Jackson), while upon the witness stand and in the pres¬ 
ence of the jury and read by witness; as more fully ap¬ 
pears in the hill of exceptions. (R. 17, 18.) 

2. In instructing the jury over the objection of counsel 
for the defendant that if they should find that before plain¬ 
tiff could again alight from the car with his daughter 
(after having reboarded the car), and while he, with his 
daughter, and while exercising due care in that behalf, was 
in the act of endeavoring so to alight, the car was started 
by the defendant’s servants, or one of them, in charge 
thereof, and that by such starting thereof the plaintiff was 
thrown therefrom to the street and injured, the plaintiff 
was entitled to recover in this action; (a) because there was 
no evidence at all in the case to support the said instruc¬ 
tion; (b) because there was no substantial evidence in the 
case to support the said instruction; (c) because, not only 
was there no evidence to support the case as stated in the 
said instruction but there was no evidence in support of the 
case stated in either the original or the amended declara¬ 
tions; (d) because there was no evidence that while the 
plaintiff, with his daughter, was in the act of endeavoring 
to alight, the car was started by the defendant’s servants; 

(e) because there was no evidence in the case that by 
such starting thereof the plaintiff was thrown from the car; 

(f) because there was no evidence to justify the jury in 
finding that the plaintiff was exercising due care; (g) be¬ 
cause the evidence showed that plaintiff was not exercis¬ 
ing due care and that he was himself guilty of negligence 
which contributed to the injury; (h) because the starting of 
the car was not the proximate cause for plaintiff’s injury; 
(i) because there was no evidence proving that the negli¬ 
gence of the defendant was the proximate cause of plain¬ 
tiff’s injuries; (j) because the language of said instruction 
was too indefinite and uncertain to constitute a proper 




guide to the jury, especially with respect to the words as 
follows, “was in the act of endeavoring so to alight,” as 
more fully appears in the bill of exceptions. 

3. In refusing to direct a verdict for the defendant upon 
the whole evidence. 

4. In refusing to instruct the jury at the special request 
of counsel for the defendant, as follows: 

“The jury are instructed as matter of law that be¬ 
fore the plaintiff can recover against the defendant in 
this action, he must prove by a preponderance of all 
the evidence that on the occasion in question the de¬ 
fendant’s car came to a stop; that the plaintiff, and 
his wife alighted from the car and his son was in the 
act of alighting therefrom, that the plaintiff thereupon 
stepped back upon the step or platform of the car, and 
took in his arms his small daughter who had remained 
upon the car after the plaintiff had alighted, and that 
while so standing upon the step or platform of the car 
with the child in his arms, the car was suddenly started 
forward and that such starting of the car threw him 
to the street.” 

III. 

Argument. 

Paper Shown to Witness. 

The first assignment of error raises a question of prac¬ 
tice which is apparently unparalleled in appellate jurisdic¬ 
tions. While counsel find that the identical situation arose 
in the United States District Court for the Eastern Dis¬ 
trict of New York in 1887, and was there ruled upon by 
Judge Benedict, we have not been able to find any other 
reported case in which a Court has refused to opposing 
counsel an inspection of a paper shown to a witness upon 
the stand and read by the witness, as in this case. The ab- 
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sence of any such authority or of any such precedent is 

probably due to the self-evident vice of the denial of such 

privilege or right. There are so many fundamental reasons 

for permitting counsel to see and inspect any paper handed 

to a witness upon the stand by counsel during the course 

of his examination and read by the witness that it would 

l>e difficult and useless to trv to enumerate them all. If 

* 

such practice were to receive the sanction of the courts, 
private instructions to a witness with respect to his tes¬ 
timony could be boldly handed to him in writing while on 
the stand and opposing counsel could have no protection 
and no opportunity to know the character or contents of 
such paper; private memoranda serving to refresh the wit¬ 
ness’ recollection could l>e handed to him for his perusal 
while on the stand without the character of such memo¬ 
randa being known. Under such circumstances it would 
be impossible to know whether the witness was testifying 
from his own knowledge and unaided recollection or 
whether he was testifying under instructions or by the aid 
of data so furnished. 

It is no answer to say that such papers would not be 
subject to insi>ection by opposing counsel until offered in 
evidence, for they would never l>e offered in evidence. 

It is manifestly absurd that the law should prohibit coun¬ 
sel to ask leading cpiestions of his own witness, as it does, 
and then permit him to hand to his witness while on the 
stand, and have his witness read, any paper which may be 
of any character and which might not only suggest the 
answer or answers desired but specifically instruct the wit¬ 
ness in the language in which he is to testify. 

In this particular instance, it will be observed that the 
paper purporting to be a statement previously made by the 
witness concerning the vital circumstances of the occurrence 
under investigation in this trial was handed to the witness 





to be read by him and was in fact read by him after he 
had testified on direct examination to all, or presumably all, 
that he knew about the occurrence and indeed after he had 
failed, as all other witnesses for the plaintiff had failed, to 
testify to the cause of the plaintiff’s fall as being the start¬ 
ing of the car as alleged in the declaration. 

That denial of inspection under these circumstances was 
not only error but error prejudicial in the highest degree 
is beyond question when it is considered that this witness, 
Jackson, was the only witness produced by the plaintiff to 
prove the circumstances of the accident, who was not a 
member of his own immediate family. 

Crawford v. U. S., 212 U. S., 183; 37 W. L. R., 
546. 

The Federal case first above referred to was that of Ar¬ 
nold v. Cheseborough, 30 Fed., 145, in which the Court 
said: 

“It appears that on a former occasion when one 
Harran was examined as a witness for the plaintiff 
in this case, the defendant’s counsel exhibited to Har¬ 
ran what purported to l)e a signature attached to cer¬ 
tain papers, and inquired of the witness whether the 
signature was his. As to some of the signatures Har¬ 
ran was unable to state; as to others, he said the sig¬ 
nature was his. The papers were thereupon marked 
for identification by the examiner, and retained by the 
defendant’s counsel. Upon these facts the plaintiff 
now claims the right to inspect the papers the signa¬ 
tures of which were so exhibited to Harran. I have 
often ruled at nisi prius that the exhibition of a paper 
to a witness on the stand entitles the other side to an 
inspection of the paper so shown the witness. This 
ruling has not proceeded upon the ground that a paper 
becomes evidence in a cause by the mere proof of its 
execution, but upon the ground that a party is entitled 
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to be informed as to what transpires between his op¬ 
ponent and a witness while on the stand. The mere 
exhibition of a paper to a witness on the stand does 
not make the paper evidence, nor does it entitle the 
opposite party to a possession of the paper; but such an 
exhibition does, in my opinion, entitle the opposite 
party to see the paper so exhibited. A door for great 
abuse is opened, as it seems to me, if one party can 
exhibit to a witness on the stand a paper, and keep 
the opposite party and the Court in ignorance as to 
what was written on the paper. To prevent an im¬ 
proper communication to a witness while being ex¬ 
amined is the reason of the ruling, and the reason 
seems to me to be sound.” 

Of course in the case at bar the paper was not handed 
to the witness merely for the purpose of identifying his 
signature but the contents of the paper, whatever they were, 
(and it affirmatively appeared that it was a narrative of 
the very occurrence in question in this case), were read 
by the witness and so far as appears from this record or 
otherwise such contents were used, or certainly may have 
been used, by the witness in his subsequent testimony. 

It is respectfully submitted that it would be a dangerous 
precedent for an appellate court to give its sanction to such 
practice. If it is to be sanctioned as proper practice by 
reputable counsel who may be presumed to have acted in 
good faith and not to have wilfully violated the rules of 
evidence and the proprieties of a trial, how are the courts 
and litigants to be protected against unscrupulous counsel 
who might find this an easy method to secure the kind of 
testimony that they need in an emergency without any risk 
whatever of detection. In the instant case it is respectfully 
suggested that the answer of the trial court to the objection 
raised by counsel to this practice was no answer at all. 
The answer of the Court with respect to this paper was 






(R., 18) : “It is not before the Court until it is offered to 
the jury. \ ou might show the witness all the newspapers 
in Washington for ten years but they would not be admis¬ 
sible. It is only when they come before the Court as a 
question of evidence that there is any ruling required by 
the Court.” Indeed this suggestion only emphasizes the 
vice of the practice. Could it possibly be contended that 
counsel could show his witness, while on the stand, a 
newspaper containing an account of the very occurrence 
about which the witness was supposed to testify, allow 
the witness to secretly read such account in the newspaper, 
and then testify with respect to the occurrence and refuse 
to permit opposing counsel to see the newspaper which had 
been handed to and read by the witness. The very illus¬ 
tration used by the Court completely destroys any vestige 
of propriety which might be suggested with respect to the 
practice complained of. The most astounding feature of 
the incident possibly was the statement by counsel for the 
plaintiff, after having shown the witness the paper and re¬ 
fused to allow it to be seen by opposing counsel (R., 18), 

“I doubt very much whether under any conditions I 
can use this paper.” 

Another feature of this incident is inexplicable. We 
quote the closing sentences from the colloquy between coun¬ 
sel for the respective parties and the Court (R., 18) : 

“Mr. Dunlop: To be perfectly fair about this, if 
your Honor please, if that were so, a witness could 
be shown any memorandum. 

“The Court: Yes. 

“Mr. Dunlop: And counsel could not know what it 
was. He could be shown it for the purpose of refresh¬ 
ing his recollection. 

The Court: No, indeed, if this witness has read 
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that to refresh his recollection on anything he is going 
to testify about, 1 will let you see it. 

“Mr. Davis: 1 think my purpose in identifying these 
papers must be obvious.” 

The possibility of the paper being used to refresh the 
witness’ recollection is suggested and, upon the Court’s 
intimation that if this were so the court would allow coun¬ 
sel for the defendant to see the paper, the only reply of 
counsel for the plaintiff was the cryptic one, “I think my 
purpose in identifying these papers must l>e obvious.” It 
is not denied that the paper served to refresh the witness’ 
recollection. It is not denied that the purpose was to re¬ 
fresh the witness’ recollection. It had been previously sug¬ 
gested by counsel for the plaintiff that he doubted whether 
under any conditions he could use the paper. In the light of 
all of this, what was the obvious purpose of counsel ? The 
only purpose which seems at all obvious is that the jury 
might infer that the testimony of the witness as given on 
the stand was supported and fortified by his statement under 
oath on a previous occasion. But manifestly the use of 
the paper for any such purpose would not have been ad¬ 
missible; and even if under different and conceivable cir¬ 
cumstances the paper might have been admissible for some 
such purpose, opposing counsel could not have been denied 
the opportunity to see it and cross-examine about it. 

It is respectfully submitted that for this error, if for 
no other reason, the judgment in this case should be re¬ 
versed. 

Insufficiency of the Evidence to 
Support the Verdict. 

Inasmuch as both the second and the third assignments 
of error involve the question of the sufficiency of the evi- 





dence to support the verdict in this case, they will, as a mat¬ 
ter of convenience, be discussed together. 

The proximate cause of the plaintiff’s injury definitely 
and distinctly alleged in his declaration was that by the 
"negligent and careless starting of the car” he was thrown 
to the ground and injured. In each of the four counts it 
is alleged that he was thrown by the starting of the car. 

It is elementary that the plaintiff, where he has averred 
in his declaration a definite act of negligence as the proxi¬ 
mate cause of the injury, must prove that definite act of 
negligence before he can recover. He can not recover upon 
proof of some other cause or act of negligence as the proxi¬ 
mate cause of his injury. 

Jaquette v. Capital Traction Co., 34 Aon D C 41 • 
37 W. L. R., 750. * ” ’ 

Waldheier v. Railway. 71 Mo., 518. 

Arrick v. Fry, 8 App. D. C., 125; 24 W L. R., 146. 

If, therefore, we find either that the proof fails to show 
that the plaintiff was thrown by the starting of the car or 
that the proof shows affirmatively that his fall was due to 
some cause other than the starting of the car, then in either 
event he has not sustained the burden which the law casts 
upon him of proving the averments of his declaration, for 
he is bound by his own allegations with respect to the neg- 
ligence constituting the proximate cause. 

Bruce v. Sims, 34 Mo., 251. 

While it is true that the weight of the evidence in this 
case was to the effect that the plaintiff ran after the car 
after it had started and in attempting to lift his child off 
of the platform while the car was in motion was thrown, 
either in voluntarily stepping off of the car while going at 
a considerable speed, or while running beside it, neverthe¬ 
less we recognize that for the purpose of this appeal, and 




more specifically for the purpose of testing the sufficiency 
of the evidence to justify its submission to the jury, we 
must accept as true the evidence most favorable to the 
plaintiff and particularly the evidence introduced by the 
plaintiff himself. If, therefore, we consider the case as 
made out by the plaintiff’s proofs alone, which will be 
found in the Record at pages 12 to 21, inclusive, or as 
more succinctly epitomized in the brief statement of the 
case in this brief, it will l>e found that there is 
not only a total absence of proof that the plaintiff 
was thrown by the starting of the car but that the 
only inferences which can lie drawn from this proof are, 
either that the plaintiff while standing on the step after the 
car had started and while holding on to the car with one 
hand lost his balance or was otherwise caused to fall by 
some jerk of the car while running and after it had started 
and independently of its starting (see Jackson, R., 15), or 
that standing on the step of the car with the child in his 
arms after the car started and while it was in motion, he 
deliberately swung off and fell. 

Analyzing the testimony of the plaintiff’s various wit¬ 
nesses it will be found that the testimony of all of them 
is to the effect that there was nothing unusual aliout the 
manner in which the car was started; whatever jerk there 
was, if any, in its starting was “like they always start” 
(Allen Hoover, R., 13). When this start was made and 
however it was made the plaintiff was not in an insecure 
position. He was not in the position partly on the ground 
and partly on the car, or as is usually the testimony in cases 
where the ordinary starting of the car causes a passenger 
to fall, with one foot on the step and one foot on the pave¬ 
ment, but according to every witness for the plaintiff was 
standing with one foot on the step and one on the platform, 
entirely upon the car and holding securely on to it by the 




means provided. In this position he not only was not 
thrown by the ordinary starting of the car but could not 
have been thrown by such a start. Indeed it is of the utmost 
importance to recall that Allen Hoover testified that when 
the car started his father, the plaintiff, had not yet taken 
his little sister in his arms; that after the car started he 
did take her in his arms and ‘‘then just a little bit later he 
was thrown off” (R., pp. 13 and 14). This is absolutely 
corroborated by the testimony of the child Amanda Hoover 
herself, who said ‘‘that about the time she came to the 
door the car started to move” (R., 14) and that at that time 
her father was on the car. That it was after the car had 
started and was well in motion that plaintiff fell off and 
that it was not the starting of the car itself which caused 
them to fall, is perfectly clear from the testimony of this 
child to the effect that her “next impression was that they 
were going very fast and then suddenly they both fell out” 
(R., p. 14). The plaintiff himself testified that at the time 
the car started, he was securely upon the car and that it was 
not the starting of the car which threw him. He said (R., 
p. 20) that “he straightened up and about that time the 
car started; that he held on for a little bit; * * * that 

the car started and he went that way for a little hit sup¬ 
posing of course that the car was going to stop. Finally it 
got to going faster and it swung him around with his child 
on his right arm out in space with him standing with his 
left foot on the step. He went that way for a little bit 
and then it threw him off.” It is extremely significant, if 
not conclusive of the fact that the car had started before 
he was thrown and that it was not such starting which 
threw him and indeed that he had not taken the child in 
his arms when the car started, that the plaintiff himself also 
testified that “she (the child) was coming just out of the 
door when the car started” (R., p. 21). 





As if this were not enough to preclude any inference that 
it was the starting of the car which caused the plaintiff’s 
fall, even the negro Jackson, whose testimony was so full 
of contradictions on other points as to make it of very little 
weight, but which for this purpose we must concede might 
have been taken into consideration by the jury, testified 
(R., 15 ) that it was not the starting of the car which threw 
the plaintiff but that when the car jerked it straightened 
the plaintiff up, then it gave another sudden jerk and swung 
him right around. He held on. He held on and it swung him 
around and got his hold broke and out in the street he went; 
that just about the time the conductor gave the bell tap 
the car started right off just as the plaintiff got his child— 
he did not get up before the car gave a jerk and threw him 
on his feet like, then he grabbed and held it, and then it 
gave another sudden jerk and that swung him out. The car 
ran about three or four hundred yards. It will be ob¬ 
served that this account of the occurrence in slightly dif¬ 
ferent language is precisely that given by the plaintiff him¬ 
self except that the plaintiff, who was in a much better 
position to know whether there was any jerking of the car 
and to realize it, said nothing whatever about there being 
any such jerk and did not claim that there was any, and 
so far as this so-called jerking is described by the witness 
Jackson is concerned, there is nothing to indicate that it was 
other than the usual movement of the car. Indeed this 
witness also, it will be recalled, had said in his written state¬ 
ment given to the plaintiff only five days after the accident 
had occurred (R., 19), that he first saw the little girl 
coming out of the door of the car; that then the car started 
slowlv at first and then Mr. Hoover took the child with 
one arm, and in another statement made to the railroad 
company at a1>out the same time, he had said (R., 16), that 
the plaintiff took the child in his arms, and standing on the 
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step of the car, straightened up while the car was running 
slowly; that he remained standing on the step while the 
car was running steady and then as the speed was increased 
there was a jerk, he thought a little more than usual, and 
the man fell to the ground with the child. 

The more closely we examine this testimony therefoie 
and all of the inferences that may be legitimately drawn 
from it, the more certain it becomes that the plaintiff was 
not thrown by the starting of the car. The most that can 
possibly be said of this testimony, even by giving the great¬ 
est possible weight and credence to the story of the witness 
Jackson, is that after this car started and while it was run¬ 
ning with the plaintiff standing on the steps of the car with 
his child in his arms some jerk or movement of the car 
caused him to fall. But this is not the theory upon which 
the plaintiff seeks to recover and he could not recover upon 
any such theory; first, because it is not the cause of ac¬ 
tion alleged in the declaration, and, secondly, because the 
proof fails utterly to show that any such jerk or movement, 
if it occurred, was other than that incident to the usual 
operation of an electric street car. 

Connor v. Washington Railway and Electric Com¬ 
pany, 43 App. D. C., 329 , and cases therein cited. 

See also: 

Stewart v. Ry.. 146 Mass., 605, 16 N. E., 466. 

Anderson v. Boston Elevated Ry. Co., 107 N E 
376 (Mass.). * 

South Covington C. St. Ry. Co. v. Trowbridge, 173 
S. W., 371 (Ky.). 

As to character of jerk necessarv to constitute neg¬ 
ligence see Note 23 L. R. A. (N. S.), 891 (Bos¬ 
ton Elevated Ry. v. Smith, C. C. A.), and 34 L. 

R. A. (N. S.) 225, and cases therein cited. 


If we adopt this the only possible theory of the cause of 
the plaintiff’s fall to be gathered from the testimony of¬ 
fered on behalf of the plaintiff, namely, that his fall was 
occasioned by some such jerk or lurch or movement after 
the car was set in motion and while he was standing on the 
step, then we are inevitably driven to the additional con¬ 
clusion that if there was any negligence it was that of the 
plaintiff in exposing himself unnecessarily to this danger. 
If he was not thrown by the starting of the car (and this 
has been conclusively shown) then there was no reason 
why he should have remained standing upon this step after 
the car started while burdened with the weight of his child 
in his arms; for according to his own testimony he knew 
that the car had started and was in motion. He says (R., 
20) that “the car started and he went that way for a little 
bit, supposing of course that the car was going to stop. 
And even if we can gather from the testimony, or assume, 
any negligence on the part of the defendant which caused 
the lurch or jerking movement of the car, the plaintiff 
stands convicted upon his own testimony of contributory 
negligence. There was nothing to prevent the plaintiff, 
when he found that the car had started, from stepping up 
into the car and remaining in a place of safety until it 

should stop. 

Washington Railway & Electric Co. v. Kramer, 43 
W. L. R., 774. 

t 

See also: 

Morrow v. A. & C. Airline Ry. Co., 134 N. C., 92, 
46 S. E., 12. 

L. & N. R. Co. v. Wilson, 100 S. W., 290, 30 Ky., 
L. R., 1055, 8 L. R. A. (N. S.), 1020. 
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Johnson v. St. J-oseph Ry., 143 Mo. App., 376, 128 
S. W., 243. 

Farley v. N. & W. Ry. Co., 67 S. E., 1116. 

Chicago I. & P. Ry. Co. v. Claunts, 138 S. W., 332. 

LaPointe v. Boston & M. R. R., 179 Mass., 535, 
61 N. E., 142. 

Simmons v. S. A. L. Ry., 120 Ga., 225, 47 S. E., 570. 

C. & O. Ry. v. Paris’ Admir., 68 S. E., 398. 

The testimony of the plaintiff and of his son and daugh¬ 
ter, in none of which is there any mention of any jerking 
of the car as the cause of his being thrown and all of which 
is to the effect that he fell in some way after the car had 
started, is entirely consistent with the explicit, direct and 
circumstantial evidence of the disinterested passengers 
who testified that he voluntarily stepped off with the child 
in his arms while the car was in motion. 

From any point of view, therefore, the evidence in this 
case utterly fails to support the averments of the declaration 
and the verdict founded upon this evidence can not be sus¬ 
tained. Inasmuch as the question herein involved is the 
sufficiency of the evidence in this particular case to support 
the verdict, it is not only exceedingly difficult, if not im¬ 
possible, to find, authorities which are conclusive or even 
directly in point, for the facts and the testimony in every 
litigated case differ from all others. The following cases, 

however, may serve to illustrate the weakness of the case 
at bar. 

Standard Oil Co. v. Brown. 31 App. D. C., 371 , ?6 W. 
L. R., 326 , was a case where the plaintiff’s injuries were 
sustained by reason of a bale of straw being thrown through 
an opening in the floor of a loft in a stable. The declara¬ 
tion charged defendant with not keeping the hole or open¬ 
ing in the loft so guarded that hay and feed kept in the 
loft would not fall through upon plaintiff. The Court say: 
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“In other words, these three counts charged de¬ 
fendant with having failed to properly protect the hole 
or opening, and having allowed a bale of hay, by reason 
of such improper protection, to fall through said hole 
or opening upon the plaintiff. There is clearly a fatal 
variance here, for the evidence discloses that the hole 
or opening in the ceiling was protected or guarded in 
the loft by a Ixjx extending around it to a height of 
four feet. The evidence is uncontradicted to the effect 
that it was impossible for anything from the loft to go 
through the opening until it was lifted over this box 
and thrown down. Plaintiff’s whole case rests upon 
evidence to the effect that one Coleman, a fellow-em¬ 
ployee with plaintiff, threw the bale of straw through 
the opening that caused plaintiff’s injury. Hence, 
it will l>e observed, that what is complained of in the 
first three counts of the declaration, the improper 
guarding of the opening to prevent feed and hay from 
falling through, was not, according to the evidence, 
the cause of the accident.’’ 


B. & O. R. R. Co. v. Miller , 37 App. D. C., 218 , 39 W. 
L. B. J 55 , was a case in which the cause of action is thus 
stated in the declaration: 

'‘The plaintiff further says and avers the fact to be 
that heretofore, to-wit, on or a 1 x>ut the 14th day of 
July, A. D., 1907, in the District of Columbia, the de¬ 
fendant. its agents, servants and employees conducted, 
managed, operated, and maintained a certain railroad 
station in the District of Columbia known and desig¬ 
nated as University station, situated at and in Brook- 
land, in the District of Columbia aforesaid; that it then 
and there became and was the lawful duty of said de¬ 
fendant, its agents, servants and employees to have so 
constructed and maintained its premises that the life 
and limb of persons being thereon should be safe and 
secure. 
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I>ut the said defendant, its agents, servants and em¬ 
ployees not regarding their said duty in that behalf 
negligently, wrongfully, unlawfully, and improperly so 
constructed and maintained a platform and boardwalk 
on the premises aforesaid in such a reckless manner as 
that, heretofore, to wit on the 14th day of July A D 
1907, while the said Ethel Proctor, deceased, was walk¬ 
ing on the said platform and boardwalk, parallel with 
the said track of the said defendant, a train of cars 
owned, opeclated, and controlled and managed by the 
said defendant, its agents, servants and employees, did 
then and there, while passing the aforesaid' station, 
platform and l>oardwalk, strike the said Ethel Proc¬ 
tor, who was moving in the same direction with the 
said train, with great force and violence, hurling her 
from the said platform and boardwalk, thereby inflict¬ 
ing upon and causing her to receive such injuries as 
that her death resulted therefrom, in utter disregard 
of their duty in the premises aforesaid. 

The plaintiff further says that the aforesaid in¬ 
juries and death described and set forth is the sole 
result of the negligence, unlawful, wrongful act and 

default of the said defendant, its agents, servants 
and employees.” 

The evidence was that deceased with others was walking 
along this platform and that a train came along behind 
them and the projecting bumper of the engine struck the 
deceased throwing her about three feet to one side and 
causing her death. Special instructions were prayed and 
refused. Among these was that under the pleadings and 
evidence the verdict should be for the defendant and to 
the effect that there was no evidence in the case tending 
to show that defendant s platform was negligently or im¬ 
properly constructed, and that being the sole claim of neg¬ 
ligence set up in the declaration, the verdict should be for 
the defendant. In the general charge submitting the case 
the Court left it to the jury to determine whether the de- 
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fendant was guilty of negligence either in the construction 
of the platform or in the management of its train, or in 
both, and whether the death resulted from that negli¬ 
gence. The jury returned a verdict for the plaintiff 
and from the judgment thereon the defendant appealed. 
The Court say: 

“We are of the opinion that the court erred in sub¬ 
mitting to the jury the question of the negligence of 
the defendant in the operation of the train at and just 
before the accident. 

“This issue was not raised by any allegation of the 
pleadings. As shown by the extract from the declara¬ 
tion heretofore given, the plaintiff strictly confined her 
allegation of negligence to the construction and main¬ 
tenance of the platform on which the deceased was 
walking when struck by the passing train.” 

Knuckey v. Butte Electric Ry. Co., 109 Pac., 9 / 9 . The 
plaintiff in his declaration stated the cause of action as 
follows: 

“That while plaintiff was such passenger, and at his 
destination, the place aforesaid, when in the act of 
getting out of and from said car and being still thereon, 
to wit, on the platform and steps thereof, the said car 
was, through want of care of the said defendants 
carelessly and negligently started and put in motion, 
with a sudden and violent start and without allowing 
plaintiff sufficient time to get off, and in consequence 
thereof, and in consequence of the negligence and care¬ 
lessness of the defendant in running and conducting 
said car, the said plaintiff was suddenly and violently 
thrown to the ground,” etc. 

“The plaintiff testified, in substance: That as the 
car approached the intersection of Warren and East 
Galena Streets, he arose from his seat near the front 
door and went to the door, which he found was 
fastened on the outside. The motorman unfastened it 
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and let him out upon the platform. As he passed out, 
he said ‘Warren,’ in an ordinary tone of voice. The 
car slowed down near the crossing 1 , to a speed of about 
four or five miles per hour. Plaintiff stepped down 
one step, with his hand grasping the iron rail. The car 
did not stop at \\ arren Street, but continued to run at 
the slow rate of speed for about 100 feet, when sud¬ 
denly it was violently jerked and started forward so 
swiftly that plaintiff lost his hold, fell to the ground 

and was injured. Other passengers testified that there 
was a violent jerk of the car. 

“At the close of plaintiff’s case, the defendant Rund- 
blad filed a motion to dismiss the action as to him, for 
the reason, among others, that there was a fatal vari¬ 
ance between the proof introduced by plaintiff and the 
allegations of his complaint.” 

The Court say: 

“But it is contended by the appellants ‘plaintiff did 
not make the slightest attempt to prove the cause of 
action stated in the complaint, to wit, a cause of action 
based upon his being injured while he was getting off 
a car which had stopi>ed at Warren Street and which 
was started and put in motion while he was in the act 
of getting off.’ This contention must be sustained. 
There was an entire failure to prove the cause of action 
pleaded. The motion for a nonsuit should have been 
granted on that ground. Respondent cites the case of 
Gulf. C. & S. F. Ry. Co.. 45 Tex. Civ. App., 
251, 100 S. W., 346, wherein the court said: ‘The 
gravamen of the charge upon which negligence was 
based was the sudden and violent jerking of the train 
before plaintiff had time to reach her seat, and it was 
entirely immaterial upon the issue of the alleged negli¬ 
gence of the defendant whether the train was abso¬ 
lutely stationary at the time she boarded it, or, as 
testified by her, was in motion of movement/ It 
w’ould be just as negligent to suddenly and violently 
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increase the speed of a train which had not entirely 
stopped, but upon which a passenger had been received 
without giving such passenger time to reach a seat, as 
it would be to so suddenly start a train which had 
come to a full stop for the puqx>se of receiving such 
passenger.’ That case, however, is clearly distinguish¬ 
able from the instant one. There defendant’s alleged 
negligence occurred after plaintiff got upon the train. 
Here the electric railway company had a right to ac¬ 
celerate the speed of its car l>etween stops, provided it 
did so in a reasonably careful manner; but it would 
have no right whatsoever to start a stationary car 
while a passenger was in the act of alighting. The de¬ 
fense to be interposed would t>e altogether different. 
Not only that, but the allegations of the complaint 
gave the defendants no notice that it would be claimed 
that the plaintiff was thrown from the car at a point 
100 feet east of Warren Street, by a violent jerk 
caused by a sudden increase of speed, while he was 
standing still on the steps of the car. He alleged that 
he was in the act of alighting, and the defendants 
might well have supposed that if they could prove that 
the car was in motion at the time, between cross streets, 
they might thereby exonerate themselves, either as 
matter of law or in the estimation of the jury. And 
the question of notice to or knowledge of the motor- 
man and conductor of plaintiff’s position might become 
material if the speed of the car was merely increased; 
whereas, if the car had stopped at a customary and 
usual place, either on his signal or without signal, the 
servants of the company were bound to anticipate that 
some one might be alighting, and could not thereafter 
rightfully put the car in motion without giving a rea¬ 
sonable time to alight to all who desired to do so 
fFerry v. M. R. Co., 118 N. Y.. 497, 23 N. E., 822), 
and would not be justified in moving the car at all 
while a passenger was in the act of getting off under 
the circumstances alleged in the complaint. If the 
plaintiff had been injured in the manner set forth in 
his complaint—that is, after the car had been stopped— 




it would make no difference whether or not he had 
theretofore indicated to the motorman the fact that he 
desired to alight at Warren Street. On the other hand, 
if the car had not stopped, it became immaterial to in¬ 
quire whether he had requested that it be stopi)ed at 
™ at P™t. Sjms v. Metropolitan St. Ry. Co., 65 App. 
Div. 270. /2 N. Y. Supp., 835. In the latter case the 
question whether he spoke the word “Warren” to the 
motorman would throw considerable light upon the 
truth of his implied assertion that he expected the car 
would stop, and also upon the testimony of a witness 
who said that the car had passed Warren Street before 
he started for the platform. 

“Another important question involved in the case 
as shown by the testimony, is whether plaintiff caused 
his own injury by negligently getting off a moving car 

a question of fact for the jury—whereas, in the 
case as pleaded, he had a right to get off where and 
when he did, and would probably have been guilty of 
no negligence in so doing. It is true that the plaintiff 
was a passenger; but when he either alleges in his 
pleadings, or shows by his proof, that he alighted from 
a car while the same was in motion, he must also 
s o\\ his reason for so doing. In other words, he must 
show the proximate cause of his injury to have been 
some negligence on the part of the defendant. * * * 
\Ve conclude, therefore, that it was incumbent upon 
the plaintiff to prove some negligent act of the de¬ 
fendants which resulted in his injury, and that such 
negligent act must l)e the one, or one of those, set forth 
m the complaint. Also, that the cause of action proven 
is not set forth in the complaint in any of its essential 
particulars, and the cause of action pleaded is un¬ 
proved in its general scojte and meaning, resulting in 
a failure of proof. See Section 6587. Rev. Codes - For- 
sell v. Pittsburgh & Mont. C. Co., 38 Mont. 403, 100 
Pac. 218: Flaherty v. Butte Electric Ry. Co., 41 Mont 

454 - ,!? 7 Pac ” 416 ‘ See ' also - Cod y v - Duluth St. Ry.’ 
Co., 94 Minn., 74, 102 N. W„ 201, 397.” 




30 


Gosncll v. Central of Ga. Ry. Co., 86 S. E., po. The 
Court say: 

“The petition alleged that the plaintiff \vas attempt¬ 
ing to get off of said train, and before he had had a fair 
opportunity to do so said train suddenly started in 
motion, and your petitioner was thrown from said 
train against the ground, a distance of 30 feet, and as 
a result your petitioner was internally injured,’ etc. 
The proof did not show that the plaintiff was thrown 
from the train against the ground by the sudden start¬ 
ing of the train, but, on the contrary, showed that he 
voluntarily left the train and jumped to the ground 
after the train was in motion, so that his injuries did 
not result from any jerk or sudden movement of the 
train. There was a material variance between the al- 
legta and the probata.” 

Katz v. Nassau Electric R. Co., 154 N. Y. S., 2 . The 
Court say: 

“Guy J. The plaintiff has recovered a judgment for 
damages for personal injuries. The negligence charged 
in the complaint is that after defendant’s car, in which 
plaintiff was a passanger, was stopped to allow her to 
alight, and before she was given opportunity to alight, 
it was suddenly started, throwing her to the street and 
causing the injuries complained of. 

“The plaintiff herself was the only witness to prove 
the negligence of the defendant, and she testified that 
on July 4, 1914, she was ‘riding in the car, and the car 
stopped, and I waited until all went off. I was 
the last to get off. I commenced to get off, and he 
whistled, and I fell off.’ She subsequently stated that 
the person who whistled was the conductor, and then 
subsequently stated that she did not remember hearing 
the conductor whistle. The facts testified to were 
palpably insufficient to make out a prirna facie case of 
negligence, no negligence of any kind was shown, and 




the defendant s motion to dismiss the complaint should 
have been granted. 

"Judgment reversed, with costs, and complaint dis¬ 
missed, with costs. All concur.” 

M eyerowitz v. Intcrurban St. Ry. Co., 84 N Y S 277 
The Court say: " 

Freedman, I . J. 1 his is one of the ordinary ac¬ 
tions for personal injuries alleged to have been caused 
by the negligence of the defendant. I he only evidence 
given by the plaintiff, who was the only witness sworn 
in his behalf, as to the occurrence, was that one of the 
defendant s cars stopped in resjxmse to his signal, and 
that plaintiff ‘stepped with the right foot on the car, 
and then I was holding. I wanted to get on, and the 
car started, and I fell off, and the car went right along, 
and I fell on the street.’ This is no evidence of negli¬ 
gence on the part of the defendant. The mere starting 
of a car is not negligence. How or in what manner 
the car in this case was started does not appear nor 
7 cns it shown that the plaintiff’s fall was caused by 
such starting of the car. 

"Judgment reversed. New trial ordered, with costs 
to the appellant to abide the event. All concur.” 

Saxton v. Missouri Pac. Ry. Co., 9 8 Mo. App., 404 72 
S. IV., 7 / 7 . The Court say: 

"Smith, P. J. The plaintiff, a man far advanced in 
years, his age being three score and twelve, who was 
presumably under some physical disability, for he was 
a pensioner of the United States, on July 14, 1896, ac¬ 
companied by his daughter-in-law and her infant child, 
came from Louisburg, in the state of Kansas, to Har- 
risonville, in this state, where the latter intended to take 
Passage on defendant’s Joplin train for Webb City. 
Plaintiff purchased a ticket entitling his daughter-in- 
law to a passage on said train to the last-named station. 



On the arrival of the train at Harrisonville he accom¬ 
panied her into the chair car, and there remained until 
the train started, and while it was yet moving very 
slowly he undertook to step off, and in doing so fell 
upon the platform in such a way that one of the wheels 
of a car passed over his foot, and crushed it so that 
amputation became necessary. A few days before the 
expiration of the three-years’ period of limitation he 
brought this action. 

“There was a trial to a jury, which resulted in a ver¬ 
dict for plaintiff. The defendant filed a motion to set 
aside the verdict, urging a number of grounds therefor, 
amongst which was one to the effect that the court 
erred in refusing defendant’s instruction C, which was 
as follows: “Although Mrs. Saxton, at the time she got 
upon the platform of defendant’s rear coach, may have 
said, ‘Father, are you going home this evening?’ and 
although he may have said, ‘Yes,’ yet you are in¬ 
structed that there was nothing in said conversation to 
impart notice to defendant’s brakeman that plaintiff 
was not going to take passage u])on said train, or that 
he intended to seat his daughter-in-law, and return after 
so doing.” The court sustained the motion on that 
ground, and ordered the verdict to l>e set aside. From 
this order the plaintiff appealed. The other grounds of 
the motion were by the court denied, and to obtain a 
review of this action of the court the defendant sued 
out a writ of error. 

“The plaintiff, as appellant, and the defendant, as 
plaintiff in error, have, by consent, brought before us 
the entire record, so that the errors complained of on 
both sides of the case may be considered as if it were 
here on cross appeals. In recurring to the plaintiff’s 
complaint that the court erred in setting aside the ver¬ 
dict on the ground that it had improperly refused the 
defendant’s instruction “C” it may 1>e stated that it is 
not negligence for a railway passenger carrier to start 
its train before a person who has entered such train 
with the intention, merely, “to speed a departing guest,” 
or to assist one who is sick or infirm in getting a seat, 



has had time to alight therefrom, unless he had commu¬ 
nicated this fact to its servant in charge thereof. In 
such cases the duty is dependent upon the knowledge of 
the carrier, and the negligence upon the nonperform¬ 
ance of the ascertained duty. Without the presence of 
these constituent ingredients, there can be no liability 
Yarnell v. Ry. Co., 113 Mo. 570, 21 S. W., 1, 18 L. R. 
A., 599, and authorities there cited; Deming v. Ry. Co., 
80 Mo. App., 152, and cases there cited. In order 
to make out a case of this kind it devolves upon the 
plaintiff to show that the brakeman was informed by 
the plaintiff, when he entered the car, that he intended 
to return. ^ Yarnell v. Ry. Co., ante; Hurt v. Ry. Co., 
94 Mo., 255^ 7 S. W., 1, 4 Am. St. Rep., 374; Strauss 
v. Ry. Co., 75 Mo., 185. It is obviously proper for a 
court by an instruction to declare to the jury the legal 
effect of the evidence. But the difficulty with the de¬ 
fendant’s said instruction is that it does not go far 
enough. The evidence discloses that at the conclu¬ 
sion of the query and the answer set forth in said in¬ 
struction, that the brakeman, who was present, and 
standing at the entrance of the chair car, helped the 
plaintiff’s daughter-in-law reach the platform of the 
car, and then motioned the plaintiff to follow, with 
the remark to hurry up.” 1 he plaintiff was clearly 
entitled to have all these utterances, with the circum¬ 
stances under which they were made, placed before the 
jury. Such evidence was doubtless sufficient to justify 
the inference that the brakeman heard and understood 
the utterances of the plaintiff and his daughter-in-law, 
and was thereby apprised that the plaintiff did not in¬ 
tend to take passage on the train, but intended to re¬ 
turn. 1 his would have constituted notice. To single 
out a part of what was said and done at the time the 
plaintiff and his daughter-in-law entered the train was 
subject to the objection as singling out specific facts in 
such way as to give them undue prominence. All 
of the facts involved in the issues should have been 
mentioned, so as to make the instruction cover the en¬ 
tire case. Meyer v. Railway, 45 Mo., 137; McFadin v. 




34 


Catron, 120 Mo., 252, 25 S. W., 506; State v. Hibler, 
149 Mo., 478, 51 S. W., 85; State v. Rutherford, 152 
Mo. 124, 53 S. W., 417. The conclusion, therefore, is 
that the court erred in ordering the verdict to l>e set 
aside on account of its action in refusing defendant’s 
instruction “C.’’ 

“Turning now to the defendant’s complaint in respect 
to the adverse rulings of the court on the other grounds 
of its motion for a new trial, and it will be seen that 
by one of these the question is raised as to whether or 
not the defendant’s negligence in failing to hold its 
train, as alleged in the petition, was the direct and 
proximate cause of the injury. \ he petition, after 
alleging the plaintiff’s entrance into the car, and his 
return to the platform of the same, contains these fur¬ 
ther allegations, to wit: 

‘But upon arriving at the platform aforesaid he dis¬ 
covered that the train had started, and was in slow mo¬ 
tion, and was moving slowly and steadily away from 
said depot, along the platform thereof. Plaintiff there¬ 
upon stepped down from the said platform to the lower 
step of said coach, exercising due care and caution, 
and was expecting and intending to alight therefrom 
on the platform of said depot, where there was a con¬ 
venient place for him to alight from said car, when the 
same was in slow motion, as it then was, which he 
could have done without any negligence or carelessness 
on his part, and without danger of being injured 
thereby. 

‘But when plaintiff stepped upon the lower step of 
said coach, as aforesaid, and before he had time to 
alight upon said platform, the agents and servants of 
defendant in charge of said train negligently and care¬ 
lessly caused the said train to jerk suddenly and quickly, 
and with great force, so that plaintiff was thrown vio¬ 
lently from said steps, and down onto the platform of 
said depot, by reason of which he fell to the platform 
aforesaid, and his left foot and ankle were thrown 
under the wheels of said train on the railroad track, and 
the wheels of said train run over and upon plaintiff’s 






left foot and ankle, crushing the same, whereby and 
by reason whereof he was compelled to and did have his 
left foot and ankle amputated.’ 

The statute (section 629, Rev. St., 1899), requiring 
pleadings to be liberally construed extends only to the 
form of the pleadings, and does not apply to the funda¬ 
mental requirements of good pleading, and a pleader 
is no more allowed now than before the adoption of 
the present Code to insert doubtful or uncertain alle¬ 
gations, and thereby throw upon his adversary the haz¬ 
ard of correctly interpreting the meaning of such alle¬ 
gations. Sidway v. Mo. Land Co., 163 Mo., loc cit 
373, 63 S. W., 705. 

Hut it has been authoritatively ruled that after ver¬ 
dict the petition should not l>e most strictly construed 
against the pleader, but should be construed liberally 
with a view to substantial justice. Oglesbv v Rv Co 
150 Mo., 137, 37 S. W 829, 51 S W., 758. Now,’ 
giving the plaintiff’s petition a liberal construction, can 
we conclude from the allegations thereof just quoted 
that the failure of the defendant to hold its train at the 
station until the plaintiff, by the exercise of reasonable 
diligence, could leave it, w r as the direct and proximate 
cause of the injury? Negligence is not the proximate 
cause of an accident, unless, under the circumstances, 
the accident was the probable, as well as the natural, 
consequence thereof—one which might reasonably have 
been foreseen by a man of ordinary intelligence and 
prudence, it is not enough to prove that the accident 
is the natural consequence of the negligence. It must 
also have been the proboble consequence. Block v 
Railway, 89 Wis. 378, 61 N. W., 1101, 27 L. R. A.’ 
365, 46 Am. St. Rep., 849; Huber v. Ry. Co. 92 Wis ’ 
loc. cit., 646, 66 N. W., 708, 31 L. R. A., 583, 53 Am! 

^^P** 940, Radway v. Columbia (Ran.) 69 Pac., 
338; Henry v. Ry. Co., 76 Mo., 293, 43 Am. Rep., 762* 
Mathiason v. Mayer, 90 Mo., 585, 2 S. W., 834. The 
proximate cause of an injury is that cause which, in 
the natural and continuous sequence, unbroken by an in¬ 
tervening cause, produces the injury, and without which 
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the result would not have happened. Bleil v. Ry. Co., 
98 Mich., 228, 57 N. W., 117; Ins. Co. v. Boon, 95 
U. S., 117, 24 L. Ed., 395. Applying these principles 
to the case in hand, and what conclusion should be de¬ 
duced therefrom? It is alleged the train was moving 
so slow that the plaintiff could without negligence, have 
left it with safety. Now, can it be maintained that the 
failure to hold the train until he alighted therefrom was 
the direct and proximate cause of the injury? The 
accident was neither the natural nor probable conse¬ 
quence of the alleged negligence. Certainly, under the 
circumstances, the accident can not l>e said to have been 
the probable and natural consequence of the defendant’s 
negligence, or that it was one which might reasonably 
have been foreseen by a man of ordinary intelligence 
and prudence. It is conceded that, though the train 
was started before the plaintiff had time to leave it, 
yet, since it moved so slowly, he could, by the exercise 
of ordinary care, have left it while so in motion with 
perfect safety. If nothing else except the slowly mov¬ 
ing of the train before he had time to leave it had oc- 
curred, the conclusion is irresistible that the accident 
would not have happened. The failure to hold the 
train at most did no more than to furnish the condition 
or give rise to the occasion by which the injury was 
made possible. And it is well settled by authority that, 
where it is admitted or found that two distinct succes¬ 
sive causes, unrelated in their operation, conjoin to 
produce a given injury, one of them must be the proxi¬ 
mate cause and the other the remote cause, and in pass¬ 
ing upon the facts as admitted or found the court must 
regard the proximate as the efficient and consequent 
cause, and disregard the remote cause. Railway v. 
Columbia, ante. It can not be said that, but for the 
starting of the train, the accident would not have hap¬ 
pened. any more than it can lx? said that, if he had not 
left home, or entered the defendant’s car, it—the ac¬ 
cident—would not have happened. The former is as 
much the proximate cause of the accident as the latter. 
Henry v. Railway. 76 Mo., loc. cit., 294, 43 Am. Rep., 
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762. We can not see that it can be claimed with any 
show of reason that the injury was the result of the 
initial act of negligence alleged. We are unable to 
reach any other conclusion than that the first of the 
quoted paragraphs of the petition fails to allege any 
actionable ground of negligence for which there is lia¬ 
bility. It therefore follows from the foregoing con¬ 
sideration that the court erred in refusing the defend¬ 
ant s instruction X,” which withdrew from the con¬ 
sideration of the jury the charge of negligence pleaded 
in the first of the before-quoted paragraphs. 

It has lieen seen from the second paragraph of the 
petition already quoted that the negligence charged is 
that the defendant caused its train to jerk suddenly and 
quickly, and with great force, so that plaintiff was 
thrown with great force, etc. The sufficiency of this 
allegation may be well questioned. It seems to us that 
it should have been alleged that the jerk was extraor¬ 
dinary, or more than a usual and inevitable incident to 
the acceleration of the speed of the train under the cir¬ 
cumstances. Stewart v. Railway, 146 Mass., 605, 16 
X. E., 466; Railway v. Morris (Ky.), 62 S. W., 1012. 
But, if the specification under the allegation of negli¬ 
gence be sufficient, there was no evidence adduced 
which tended to prove that the jerk was unusual, extra¬ 
ordinary, or unnecessary, and not usually incident to the 
ordinary, careful, and efficient operation of the train. 
It was not enough to prove that there was a jerk in 
the movement of the train. One of plaintiff’s witnesses 
testified that it seemed to him that the jerk occurred 
when the train took up the slack; but it does not affirm¬ 
atively appear, as it should, in order to show liability, 
that the jerk was an extraordinary or unusual one, 
attributable to a defect in the track, an imperfection in 
the car or apparatus, or to a dangerous rate of speed, 
or to the unskillful handling of the engine by the en¬ 
gineer, or to something of that kind. Stewart v. Ry. 
Co., ante; Bartlev v. R v . Co., 148 Mo., 139 49 S W 

52°i ™ te 7- Ry- Co., 130 Mo.. 136, 31 S. W., 262,' 
32 S. W., 33, 51 Am. St. Rep., 555;; Holt v. Ry. Co., 
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84 Mo. App., 443; Pryor v. Ry. Co., 85 Mo. App., 378. 
In Guffey v. Railway, 53 Mo. App., loc. cit., 462, it 
was said that: ‘In this day and age it may be fairly as¬ 
sumed as a fact within common knowledge that there 
is more or less of violent jolting and jerking incident 
to the movement of long and heavy freight trains. 
Even on regular passenger trains, with every appliance 
for comfort and safety that can be devised by human 
skill and ingenuity, this occurs to some extent.’ It is 
well settled that negligence can not be presumed where 
nothing is done out of the usual course of business, un¬ 
less the course is improper. There must be some spe¬ 
cial circumstance calling for more particular care and 
caution to make liability. There is nothing in the rec¬ 
ord to indicate that there was any act of any omission 
not incident to the constant usage of the road or indi¬ 
cating fault. It has been said, when something unusual 
occurs, which injures plaintiff, but such unusual oc¬ 
currence is not even inferentially the result of an un¬ 
usual act, and the defendant has, so far as he is con¬ 
cerned, been pursuing his usual course, which hereto¬ 
fore had been done in safety, then the usual occurrence 
is what is called an accident. In the absence of any 
evidence tending to show that the jerk complained of 
was unusual, extraordinary, unnecessary, and not 
usually incident to the movement of such trains under 
like circumstances, the alleged negligence can not be 
said to be proved. There is no evidence tending to 
show that the course pursued by defendant in the move¬ 
ment of its train was unusual, nor that the jerk, if it 
occurred, as plaintiff proved, in the taking up of the 
slack, was unusual, and therefore there was nothing 
shown to indicate any act or omission not incident to 
the movement of the train at the time, or indicating any 
fault for which there was liability. It seems to us 
that the defendant was clearlv entitled to instruction 

m 

“Y,” withdrawing, from the consideration of the jury, 
the allegation of negligence contained in the said sec¬ 
ond paragraph of the petition. 



‘It follows from the foregoing considerations that the 
court should have directed a verdict for defendant, and 
its failure to do so was error.” 

Central of Ga. Ry. Co. v. McNab, 43 So., 222 . The 
Court say: 

“ 1 he complaint avers in the first count that 
‘as soon as said train stopped at Comer, said plaintiff 
started to leave the train upon which he was a passen¬ 
ger as aforesaid and upon which he rightfully was, and 
had gotten as far as the platform of the car upon w'hich 
he was when said train stopped, which was part of said 
train, when defendant negligently and wrongfully, and 
in violation of the duty that defendant owed plain¬ 
tiff to allow him a reasonable length of time to alight 
from said train, started the train to moving off, by 
which wrongful and negligent conduct plaintiff was 
thrown from said platform to the ground upon his 
head, in consequence of which plaintiff was made un¬ 
conscious, etc. That all intendments must be taken 
against the pleader is a well-recognized rule of plead- 
ing. Applying this rule to the foregoing averments, 
the only reasonable construction of the complaint is 
that the plaintiff was thrown from the train when it 
started to moving off at Comer, and that he was thrown 
by the ‘moving off’ of the train. The undisputed evi¬ 
dence as to the place where he fell from the train 
shows that it was 300 yards from Comer, and after the 
train had attained a speed of at least 15 miles per hour. 
Further, the plaintiff gives the only account of where 
and how he fell from or left the train, and we note this 
as his only explanation, viz.: ‘And before I was able 
to get off said train it started from said station, and in 
some way after said train had got some distance from 
said station—do not know how far—I in some way fell 
off said train. I do not know how I got off. I do not 
know whether I fell off, or was pushed off, or was 
knocked off, or how it was I fell off, said train/ It 
seems clear to us that a fatal variance is shown be- 
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tween the averments of the complaint and the evidence 
as to the time, place, and cause of the injury. A like 
criticism is applicable to the second count and the 
evidence. In this state of the case the defendant was 
entitled to the general affirmative charge, as requested 
by it in charge numbered 1 in its series, and the court 
erred in not giving it.” 

Georgia , C. & N. Ry. Co., et al., v. Hutchins, 121 Ga., 
317 , 48 S. E ., 939 . The Court say: 

“Simmons, C. J. Suit for damages for personal in¬ 
juries was brought by Hutchins against certain rail¬ 
road companies. The evidence, taken most strongly 
in favor of the plaintiff, showed that he had gone to 
the railroad station at Lawrenceville with some per¬ 
sons who had intended to take passage on one of the 
defendants’ trains. These persons were one Oliver and 
his wife and children. When the train arrived, there 
were some 25 or 30 persons waiting to take passage 
thereon. Oliver asked plaintiff to assist him in putting 
Mrs. Oliver on board. This request was made in a 
‘mild tone,’ but the conductor of the train was stand¬ 
ing near, and might have heard it. After waiting for 
part of the crowd to get on lx>ard, plaintiff and Mrs. 
Oliver followed. They found a seat alx>ut the middle 
of a car, and then plaintiff went back to the platform 
to leave the train. By this time the train was in motion. 
The conductor was not in the car. Plaintiff found sev¬ 
eral persons between him and the steps on which he 
had entered the car, and he endeavored to leave it from 
the other side of the platform. He could not do this, 
however, as the train was vestibuled, and the door on 
that side was closed and fastened. He then went to 
the steps on the side from which he had entered. The 
train was moving rapidly and with increasing speed. 
As he jumped off, there was a jerk, which threw him 
down. He fell at a point some 50 to 70 feet from 
where he had embarked, and received certain injuries 
to his wrist. There was also evidence that the con- 
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ductor told the crowd at the train not to be in too much 
of a hurry; that he would give them all plenty of time 
o get al>oard. It further appeared that on account of 
the large amount of baggage to be loaded, the train re¬ 
mained at the station a little longer than usual. The 
jury found for the plaintiff, and the defendants moved 

tor a new trial. The motion was overruled, and the 
movants excepted. 

“The evidence demanded a verdict for the defendants, 
t-ven if the jury could properly have inferred that the 
conductor heard Oliver request plaintiff to assist Mrs. 

iver to board the train, there was absolutely nothing 
to put the conductor or any other agent of the defen¬ 
dants upon notice that the plaintiff intended to disem- 
bark at the same station. The conductor denies having 
heard the request but, even had he done so, he might 
well have believed that the plaintiff was one of the per¬ 
sons who intended to take passage on the train; that he 
was merely assisting a fellow passenger, and intended 
o remain in the car. There being nothing to put the 
defendants upon notice of plaintiff's intention, they were 
not bound to hold their train until he had time to dis¬ 
embark, nor to notify him before the train was started. 
Coleman v. Georgia R. Co., 84 Ga., 1, 10 S. E., 498; 

^ La ; ,n fl v ' Atlanta R- Co., 85 Ga., 504, 11 S. E„ 84o! 

deed, the cases just cited are controlling in the pres¬ 
ent case and under them the plaintiff can not recover. 
t-vcn had the defendants been negligent, we think that 
the injury was not proximately caused bv such negli¬ 
gence but by the negligence of the plaintiff in attempt¬ 
ing to alight from a rapidly moving train with full 
knowledge that was in motion. Simmons v. Sea¬ 
board Air Line Railway, 120 Ga., 225, 47 S. E„ 570 

.r ' hese reasons we think that the trial judge erred 
m refusing a new trial. 

“Judgment reversed. All the Justices concur.” 

IVick v. St. Paul City Ry. Co., 104 Minn., 428 , 116 
N. W., Q 2 Q. The Court say: 
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“Lewis, J. The complaint alleges that March 1, 
1907, respondent boarded one of appellant’s street cars, 
and while in the act of stepping from the vestibule into 
the car proper appellant negligently and carelessly 
caused the car to start with a sudden and violent jerk, 
whereby, and as a direct consequence thereof, respon¬ 
dent with great force and violence was thrown to the 
floor and against the wall of the vestibule. Respondent 
testified as follows: That she was a married woman, 
about 35 years old; that she ‘was just coming on the 
street, and stepped up the steps to go into the other 
steps. I stepped one foot up on the steps, just ready to 
step with the other foot. Then the car started and 
threw me backwards out on the platform. * * * 

Then I got one foot on the stq^, and then the car started 
so quick, so he threw me back out on the platform. 
That she fell and struck her head and hip, and did not 
know anything more until they took her to the drug 
store. In answer to the question: ‘Did the car start 
at that time as it usually does?’ she answered, ‘No.’ 
The conductor testified that he was in the front of the 
car collecting fares when respondent boarded the car; 
that he waited until she got half way into the door, then 
gave the signal to go on; that after that he gave his at¬ 
tention to collecting fares, and when he looked up the 
next time there were two men assisting her to a seat; 
that he hurried back and asked her how the accident 
happened—how she came to fall—and she said she slip¬ 
ped. Mrs. Flynn, one of the passengers, testified that 
she was seated on one of the cross-seats—second seat on 
the right-hand side; that she turned her head as re¬ 
spondent entered, to see who got on; that when she 
looked again she saw respondent about half way down, 
and acted as if she had stumbled; that the car started in 
the usual manner and without any jerk. Carrie Ellef- 
son. a passenger occupying the seat with Mrs. Flynn, 
testified that she did not notice anything unusual in the 
manner of starting the car after respondent got on; 
that she was not aware of any jerk, and did not notice 
respondent until they took her off the car. Mertens, 
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'i S ! T the last cross-seat on the left-hand 

accident hi d | 11S , at ‘ entlon was first called to the 
\ Some klnd of a noise from an old woman 
sitting on the seat running lengthwise of the car- that 
e turned around and saw respondent lying ^ the 
p at form, and went to her assistance, and with another 
man helped her to a seat, and then assisted the conduc- 
m leading her to the drug store; that he noticed 
othing unusual in the movements of the car—that it 
was going m the usual way; and when Sed what 
ia!led his attention to the fact that it was going in the 

usual manner said ‘I thought of it right away as to 
no\i she could have fallen/ ^ 

r„n Tl , le , learned , triaI court instructed the jury that an- 
p ant had a right to expedite the progress of the care 

and that It h Ue ? gar r *° the safet - v of its passengers, 
and that it was not negligence for appellant to start its 

thlt f/ir the t res P° ndent had become seated in the car • 

violent ^^^"♦,? tarted ,. the Car with a sudden and 

Ind cai/sed ’th threW the res Pondent to the floor 
and caused the injuries, and this was negligence then 

appellant would be liable, but if, on the other hand the 

car was not started with a sudden and violent jerk 

which caused the respondent to fall, then appellant 

;;:i; < ] ri / >c llak1 !; that .although respondent had not 
used the term violently’ or ‘suddenly,’ yet it was 
aimed on her cart that the substance and effect of her 
testimony was that the car was started in a violent man- 

nol direcH U- WhiIe the assignments of error do 

chlrie th?/ 3 r’• • U j tl ,° n this part of the court’s 
char e the point is raised that the evidence is not suf- 

started in'irb 3 " 1 ^ ^ ^ that car ™ 

s ftnfe nTcl a T ° r SUdden manner as to con- 
stitute neghgence on the part of appellant. In answer 

mrtW U ?h " 3S i t0 whether cars did sometimes jerk in 
c ting, the conductor answered that sometimes thev 

id very slightly, that it depended on the motorman, and 

that new men were more likely to start with a erk- 

that in this instance the car started in the usual manner.’ 




and did not jerk. The motorman, who had been 12 
years in appellant’s employ, testified to the same effect. 
The evidence shows that it was a snowy and wet day, 
and the witness McKinney, in answer to the question, 
‘What did you do after you got on the car, the first 
thing?’ said, ‘Swept the snow off of my shoes and 
leggings, then swept it out of the vestibule and off the 
steps.’ It appears, therefore, that the floor of the 
vestibule was wet. It must l)e conceded, for the pur¬ 
poses of this case that the company was not negligent 
in causing the car to start while respondent was in the 
act of passing from the vestibule into the car proper, 
and. taking respondent’s own account of what occurred, 
we are to determine whether it fairly appears that she 
fell because of an unusual, violent, or sudden starting 
of the car? If, as she states, she was in the act of step¬ 
ping from the vestibule into the car, with one foot on 
the doorsill and the other on the floor of the vestibule, 
a much slighter movement of the car would cause her 
to lose her balance than if she were standing firmly on 
her feet. 

“Respondent can not recover from the mere fact that 
she happened to be in the act of stepping into the car 
proper at the particular moment when the car started. 
There is no evidence in the case tending to show that 
the car started in an unusual manner, except respond¬ 
ent’s own statement that it started ‘so quick’ that it 
threw her backward, etc. All the other witnesses stated 
that the car was operated in the usual manner, and none 
of them noticed any jerk, or anything unusual. Re¬ 
spondent made contradictory statements as to what 
caused her to fall. Three days after the accident she 
signed the following statement: ‘I boarded a Rice 
Street car at Rice and Atwater streets going south, 
and had left the platform and entered the car; but the 
door had not been closed, and the conductor gave the 
signal to go ahead, and the car started as it usually 
does, and I fell backward out on the platform, hurting 
my hip and receiving other bruises about my person. T 
was unconscious until brought to at the drug store, 
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where they gave me whiskey and poured water on my 
head. They brought me home from the drug store, 
where 1 had been taken from the car in the city ambu¬ 
lance.’ Respondent was asked to explain how she 
came to sign the statement, and said it was secured 
from her by a young man, who represented himself to 
l^e a newspaper reporter. 

“It is a matter of common knowledge that street cars 
always start with a slight jerk, or sudden movement, 
and, though much depends upon the operations of the 
motorman, absolute evenness of movement is not at¬ 
tainable. So far as the record discloses, we are not 
satisfied that the evidence reasonably tends to show that 
respondent’s fall was due to the unusual movement of 
the car. It seems quite apparent that she happened to be 
in an easily unbalanced position at the instant the car 
started, and so fell or slipped, all of which might easily 
have occurred while the car was being manipulated in 
the ordinary manner. 

Reversed. New trial granted.” 

Haralson v. San Antonio Traction Co., 115 S. W 876 . 

The Court say: 

“Neill, J. This is a suit by appellant against appellee 
for damages alleged to have been caused by personal 
injuries inflicted by the negligence of the latter while 
she was a passenger on one of its cars when she was 
in the act of alighting therefrom. The gravamen of 
the complaint is that after the car had been stopped to 
let her get off, but before she had time, the motorman 
suddenly and without warning started the car, which 
was jerked with great force and violence, so that she 
was thrown forcibly therefrom and fell prostrate upon 
the ground, and was thereby seriously injured. The 
defendant answered by a general denial and a plea of 
contributory negligence, in which it was alleged that 
plaintiff’s injuries, if any, were caused and contributed 
to by her act of negligence in attempting to get off a 
moving car at the time, in the manner, and under the 
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circumstances which she did, and not by any act of neg¬ 
ligence on its part. The trial resulted in a verdict and 
judgment for the defendant. 

“The court, after (in the first paragraph of its charge) 
appropriately submitting the ground of negligence al¬ 
leged by plaintiff as the cause of her injury, then by the 
second paragraph charged the jury as follows: ‘If, 
however, you find that at the time plaintiff attempted 
to alight from said car, and was thrown or fell to the 
ground, said car had not come to a stop * * * but 
was in motion, you will find for the defendant.’ This 
part of the charge is assigned as error, and under the 
assignments these propositions are asserted: ‘(1) 
Whether alighting from a moving car constitutes negli¬ 
gence, or not, is a fact to be determined by the jury, tak¬ 
ing into consideration all the circumstances and evi¬ 
dence in the case. (2) A variance between the allega¬ 
tions and proofs, which ought not to mislead the ad¬ 
verse party to his prejudice, is not material.’ 

“While each proposition is a correct enunciation of an 
abstract principle of law, neither is applicable to the 
case, as made by the pleadings and evidence, now under 
consideration. The plaintiff could only recover upon 
substantially proving the facts which she alleged as her 
cause of action. The fact that an injury is negligently 
caused one while attempting to alight from a standing 
car is obviously different from the fact that the in¬ 
jury was negligently caused when he was in the act of 
stepping from a moving one. As is said in El Paso 
Electric Ry. Co. v. Boer (Tex. Civ. App.) 108 S. W., 
201: The only ground of negligence alleged was that 
the car was standing still when plaintiff started to 
alight therefrom, and that while in the act of alighting 
it was suddenly started forward without warning, and 
he was thereby caused to fall to the ground and was 
injured. This allegation would not admit of proof, or 
authorize the submission as an issue, that the car was 
in motion when plaintiff started to alight from it, and 
that its speed was suddenly increased; for the pleadings 
* * * raise no such issue. * * * If the car was 
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moving when plaintiff first attempted to leave it, such 
fact necessarily showed it was not standing when he 
made the attempt, and thereby disproved the onlv act of 
negligence alleged as plaintiff’s cause of action ’ ” 


See also: 

Scroggins v. Met. St. Ry. Co., 120 S. W„ 731. 

52 A'tr n 369 COnSO, ' dated TfaC ' CO '’ 67 N - J ' L " 546 ’ 

Schulz v. Second Ave. Ry. Co., 42 N Y S 710 
Kdelman v. Interurban St. Ry. Co., 95 N. Y. S., 


Goldstein v. Met. St. Ry. Co., 98 N. Y. S„ 278. 
Chicago City Ry. Co. v. Gates, 135 Ill. App., 180 
Kennedy v. Met. St. Ry. Co., 107 S. W„ 16. 

So. Ry. v. Hundlev, 44 So., 195. 

Hoston and M. R. Co. v. Miller, 203 Fed., 968. 

Kopacka v. N. Y. N. H. Ry. Co., 90 Atl., 27, 11 
Conn., 82. 


Paul Ci,v c »- 82 »• 
S8( ? an Antonio & A - P- Ry- Co. v. Choate, 35 S. W., 
Paulson v. Brooklyn City Ry. Co., 34 N. Y. S„ 
Howard v. Forty-second St., etc. Ry., 110 N. Y. 

O., lz.-i. 


w S gg9 er V ' Mich ' Trac ' Ca ’ 154 Mich - 418, 117 N. 


So. Covington v. Gies, 123 S. W„ 306. 

90 NlT 4?9 B ° St0n Elevated R y- 204 Mas®- 151, 

Reiss v. Joline, 125 N. Y. S„ 765. 

Weight v. Sioux Falls Trac. System, 143 N W 
oVo. * ’’ 


Defendant’s Requested Instruction No. IV Should Have 

Been Granted. 

As has been shown, the substance of the cause of action 
stated in the plaintiff’s declaration was that while upon the 









48 


step or platform of the car with his child in his arms, the 
car was suddenly started, and by such starting he was thrown 
and injured. This is what he was required to prove and by 
a preponderance of the evidence, and the jury should have 
been told in simple and concise language that this, the precise 
cause of action relied upon, he was required so to prove. 
This requested instruction did just this. It embodied the 
essentials of the plaintiff’s case. It said: 

“The jury arc instructed as matter of law that be¬ 
fore the plaintiff can recover against the defendant in 
this action, he must prove by a preponderance of all the 
evidence that on the occasion in question the defen¬ 
dant’s car came to a stop; that the plaintiff, and his wife 
alighted from the car and his son was in the act of 
alighting therefrom, that the plaintiff thereupon stepped 
back upon the step or platform of the car, and took 
in his arms his small daughter who had remained upon 
the car after the plaintiff had alighted, and that while 
so standing upon the step or platform of the car with 
the child in his arms, the car was suddenly started for¬ 
ward. and that such starting threw him to the street.” 

By elaborating this simple statement of the issue as was 
done bv the plaintiff’s prayer which was granted, incor¬ 
porating therein various acts leading up to the real cause of 
action, which were merely by way of inducement and recital 
of immaterial evidence and which were superfluous and un- 
necessarv in determining the liability of the defendant, the 
jury were simply confused as to the real issue. 

This requested instruction conceded that if the plaintiff 
was upon the step or platform of the car in the act of alight¬ 
ing, and, however he got there, or for what purpose there, 
or whether or not the defendant knew or ought to have 
known that situation, if the car was suddenly started and he 
was therebv thrown the defendant was lhble and he could 
recover. 
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The jury were entitled to know that this was the gist of 
the action and that the liability of the defendant was pre¬ 
dicated thereon and not upon the various collateral facts 
recited at length in the instruction granted by the Court 
on behalf of the plaintiff. In instructing the jury with re¬ 
spect to the facts necessary to be found by them, there is no 
apparent reason why it was necessary that it should be done 
by the use of involved, extended and ambiguous language 
used in the granted instruction, when the simple and direct 
language of the defendant’s requested instruction would 
ha\e sufficed and would have much more clearly presented 
the actual issue to be tried. 

Bond v. Chicago, B. & Q. Ry . Co., no Mo. App., /?/ 84 
S. IV., 124 . The Court say, 

Broaddus, J. This is a suit to recover damages for 
personal injuries received by plaintiff in alighting from 
a passenger train of defendant at its depot in Lathrop, 
Mo., on the 4th day of October, 1902. Plaintiff was 
a man 64 years of age, a farmer, and. as such, a laborer, 
ills married daughter, who lived in St. Louis, and who 
had been visiting him at his farm, was returning to 
her own home, and he and another daughter accom¬ 
panied her to said depot. L T pon the arrival of the train 
upon which said married daughter proposed to embark 
on her journey, she and plaintiff entered a passenger 
coach, he carrying her valise and a box, which he de¬ 
posited in a seat some distance from the front end of 
the coach. The coach door was closed after plaintiff’s 
entrance. In his effort to get off the train plaintiff fell 
and v as injured. Thus far the facts are practicallv 
admitted. Plaintiff s evidence tends to show that his 
said married daughter, a Mrs. Shanks, had been sick, 
and was at the time quite feeble, and that plaintiff en¬ 
tered the coach for the purpose of assisting her with 
her baggage. Plaintiff proceeded first, with his daugh- 
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ter, Mrs. Shanks, following him. When at the entrance, 
defendant's brakeman said to plaintiff, with reference 
to her baggage. ‘Take them in for her, you have plenty 
of time,’ to which plaintiff replied that he was not go¬ 
ing himself, but was just helping his daughter on. 
Plaintiff hurried into the coach with Mrs. Shanks’ bag¬ 
gage, and then hurried out, Mrs. Shanks coming in the 
door as he was going out. He went down the steps, 
and as he was in the act of alighting from the train it 
moved forward with a sudden jerk, which caused him 
to fall upon the platform of the station. While the 
train was at the station the brakeman stood at the front 
door of the rear car, and the conductor stood about 
midwav of the baggage car. While plaintiff was inside 
the chair car the brakeman said to the conductor, ‘All 
right here.’ and the conductor gave the engineer the 
signal to go, and the train started up immediately. It 
was shown that plaintiff was unable, by reason of physi¬ 
cal disability, to be present at the trial, and his evidence 
was bv way of deposition. The defendant’s evidence 
conflicts with that of plaintiff, except as to certain mat¬ 
ters already stated, which are not in dispute. It went 
to show that plaintiff was dilatory in leaving the coach, 
and had some difficulty in getting the door open, and 
that when he attempted to alight the train was going at 
a rate of speed equal to four, five, or six miles an hour. 
And the brakeman denied that he used the language 
attributed to him, or that he knew that plaintiff was not 
aiming to take passage on the train. Defendant’s sta¬ 
tion agent also testified that the train was moving at a 
rapid rate of speed, and that he warned plaintiff not to 
get off, but that, notwithstanding such warning, he let 
go the hold he had with his right hand of the railing on 
his right, while at the same time he turned his face to 
the rear of the train, holding the rail with his left hand, 
leaped off, and fell upon the station platform. After 
plaintiff’s deposition was taken to l>e read in his own 
behalf, the defendant also had it taken, and both were 
read on the trial. In the latter plaintiff testifies that as 
he went to step off the train was moving. There was 
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1 * * fV « ^ ^ ever, to the effect that 

plaintiff was thrown from the steps of the coach by a 

sudden jerk, and that he did not step off while the train 
was moving. Two witnesses testified that plaintiff told 
them that he jumped off the train; one of them to the 
effect that plaintiff said he had thought about jumping 
lie fore he did so, and that he thought if he jumped the 
way he did it would lessen his fall. And there was also 
evidence to the effect that the train had moved more 
than one car length from the point of starting before 
plaintiff fell upon the station platform. The trial re- 

f dt f d in 3 verdict and judgment for plaintiff for 
$4U00, trom which defendant appealed. 

It is insisted that the court, under the evidence, erred 
in refusing to instruct the jury to find for the defend¬ 
ant. This insistence is predicated upon the theory that 
plaintiff was not thrown from the steps of the car by 
the sudden starting of the train, but that he fell when 
attempting to alight, while it was moving at a rapid 
and dangerous rate of speed. As the evidence was con¬ 
tradictory upon this issue—the controlling issue in the 
case—we do not see how the court could have assumed 
to ha\e directed a finding for defendant without usurp¬ 
ing the province of the jury. It is true the evidence 
preponderates in favor of defendant s contention that 
plaintiff stepped from the train while it was in motion, 
and going at the rate of from four to six miles an hour! 
But a preponderance of evidence alone will not au¬ 
thorize this court to say that the peremptory instruc¬ 
tions should have been given. There was substantial 
testimony that plaintiff was thrown from the coach by 
the sudden movement of the train. Defendant, in its 
argument, assumes that the facts overwhelmingly es¬ 
tablished that the train was running at a speed of six 
or more miles an hour when plaintiff attempted to get 
off, that plaintiff admitted that the train was moving 
at some speed; and that he was warned not to get off 
as the train was moving. As has been already stated 
the preponderance of the evidence was in defendant’s 
favor, but it was denied by plaintiff that he was warned 
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not to get off. And the statement of plaintiff in his 
last deposition that the train was moving at the time 
did not authorize the court to take such statement as 
conclusive against him, notwithstanding his former 
statement that he was thrown by a sudden jerk of the 
car. It was a question for the jury to say which of the 
two they believed. Ephland v. Ry. Co., 71 Mo. App., 
597; Id., 57 Mo. App., 162. The evidence was conflict¬ 
ing upon each of defendant’s assumed facts, and it is 
settled law that the court will not reverse a cause when 
the finding of the jury is supported by any substantial 
evidence, notwithstanding the preponderance of the 
evidence was greatly against such finding. 

‘The petition is based upon the negligence of defend¬ 
ant’s employees, who are charged with the knowledge 
that plaintiff entered the train not as a passenger, but 
for the purpose of assisting his daughter, who was such 
passenger, with her baggage; and that they knowingly 
authorized him to so enter; and that after he rendered 
such assistance, while attempting to get off, and before 
he could do so, they suddenly started said train, which 
had the effect to throw him upon the station platform, 
whereby he was greatly injured. The defendant, by its 
answer, put in issue the allegations of the petition, and 
further alleged contributory negligence in that the 
plaintiff attempted to alight from the train in an im¬ 
proper manner while it was moving at a rapid rate of 
speed. And upon the issues thus raised it asked instruc¬ 
tions “C” and “H,” which the court refused. The first 
7 vas to the effect that, notwithstanding defendant's em¬ 
ployees in charge of the train knew that plaintiff was 
not a passenger, and that they did not hold such train 
long enough to allow him a reasonable length of time 
to get off, yet, if the train zoas in motion before he at¬ 
tempted to alight, he 7 vas not entitled to recover. The 
latter was to the effect, that, if the train was running 
at a rate of speed equal to six miles per hour, he was 
not entitled to recover. In Fulks v. Ry. Co., Ill Mo., 
335, 19 S. W., 818, the court held that: ‘It was not 
negligence, as a matter of law, for a passenger to at- 
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tempt to get on a slowly moving train, especially at a 
platform. And such was the holding in Schaefer v. 
Ry. Co., 128 Mo., 64, 30 S. W., 331. In Eikenberry v. 
Ivy. Co., 103 Mo. App., 442, 80 S. W., 360, it was held 
that: ‘It is not negligence per se for a man of ordinary 
activity, 38 years of age, to atempt to board a street 
car w hile turning a curve at the rate of five or six miles 
an hour. A similar ruling was made in a street car 
case in Dawson v. Transit Co., 102 Mo. App., 277, 76 
S. W., 689. And if the train was ‘moving so slightly 
as to be almost imperceptible’ it is a question for the 
jury to say whether it was such negligence as would 
preclude a recovery. Clotworthy v. Ry. Co., 80 Mo., 
loc. cit., 220 ^Straus v. Ry. Co., 75 Mo., 185, Swigert 
v. Ry. Co., /5 Mo., loc. cit., 475. In a later case, 
however—that of Neville v. Ry. Co., 158 Mo., loc. cit., 
315, 316, 59 S. W., 123—the opinion of the court seems 
to hold that, if the passenger was in the act of getting 
off, and the train was moving very slowly, he could 
not recover, for he took the risk of getting off a mov¬ 
ing train without the direction or invitation of defend¬ 
ant’s servants. But in the still later case of Peck v 
Transit Co., 178 Mo., loc. cit., 627, 77 S. W., 736, the 
court held, as formerly, ‘that it was not negligence per 
sc for a passenger to attempt to board a car, or alight 
from it, while it is moving slowly; that whether, under 
the circumstances of the given case, it is negligence so 
to do, is a question for the jury.’ But the'plaintiff is 
not seeking to recover for injuries received while at¬ 
tempting to alight from a slowly moznng train, but for 
the negligence of defendant in suddenly starting its 
train while he was in the act of alighting therefrom. 
Therefore, if it should appear that he attempted to get 
off the train while it was moving, even slowly, he was 
not entitled to recover. He must recover upon the cause 
of action as alleged, which is that the car was not in 
motion when he attempted to alight , but it zvas suddenly 
started zvith a jerk that threzv him off and caused his 
injury. The defendant seems to have adopted two dif¬ 
ferent theories in asking said instructions “C” and “H,” 
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viz.: One that if the train was moving slowly, and the 
other that if it was moving rapidly, at the time plaintiff 
attempted to alight, he ought not to recover. The re¬ 
fusal of the court to give the latter worked no prejudice 
if the former should have been given, which we hold, 
under the issues, it should herve been. Peck v. Transit 
Co., supra ” 

IV. 

Conclusion. 

It is therefore respectfully submitted that the Trial Court 
erred to the prejudice of the defendant, first, in refusing 
to permit an inspection by its counsel of the paper which 
was handed to and read by the witness, Jackson, upon the 
witness stand; secondly, because the evidence in this case is 
not sufficient to support the verdict, and, thirdly, because 
the jury should have been instructed as to the real issue to 
be tried by them in simple and direct language as embodied 
in defendant’s requested instruction No. IV, and that for 
each of these reasons the judgment herein should be re¬ 
versed. 

Respectfully submitted, 

G. Thomas Dunlop, 
Attorney for Appellant. 


Washington, D. C., December 23, 1915. 
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IN THE 

(Eourt of Appeals, Sistrta of (Holumtria 

October Term, 1915. 

No. 2896. 

CAPITAL TRACTION COMPANY, Appellant, 

VS. 

THEOPHILUS H. HOOVER 

Appeal from the Supreme Court of the District 

of Columbia. 

BRIEF FOR APPELLEE. 

I. 

STATEMENT OF THE CASE. 

The statement of the case in the brief for appellant 
(hereinafter called defendant), being deemed insuf¬ 
ficient properly to present the same, the following 
statement is submitted in behalf of appellee (herein¬ 
after called plaintiff). 
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On February 13, 1909, plaintiff, his wife, son and 
daughter, became passengers on a car of defendant 
traversing Fourteenth Street, New York Avenue, 
Fifteenth Street, and Pennsylvania Avenue N. W., in 
the city of Washington, District of Columbia, and 
while plaintiff, his wife, son and daughter were such 
passengers on the said car, and the same was going 
easterly on Pennsylvania Avenue, the car was stopped 
about midway between Tenth and Ninth Streets, N. W., 
in order that passengers thereon so desiring might 
then and there alight therefrom; and, while plaintiff 
and his party were in the act of so doing, or endeavor¬ 
ing so to do, the car was started, and, as a consequence 
thereof, plaintiff was thrown from the car and in¬ 
jured. 

Suit was brought by plaintiff October 22, 1909, by 
a declaration containing two counts (Rec., 1-3). 

In the first count of the declaration it was alleged 
that the plaintiff and his daughter, a child of tender 
years, (no mention being made of his wife and son), 
became passengers on the car, and that, after the car 
came to a stop, defendant so negligently and care¬ 
lessly managed the car 

“that through and by said negligent and careless 
management thereof, the said car was then sud¬ 
denly started before the said plaintiff and his 
daughter could leave said car with safety, and 
whilst the plaintiff was attempting to alight from 
said car, and his said daughter of tender age afore¬ 
said being then in his arms , and while himself in 
the exercise of due and reasonable care, he, the 
said plaintiff, by such negligent and careless 
starting of the car as aforesaid, was violently 
thrown to the ground.’’ (Rec., 2, fol. 2.) 





In the second count of the said declaration it is al¬ 
leged that plaintiff (no mention being made of any 
other member of his party), became a passenger on the 

car, and that, when the car stopped 

* 

“whilst it then and there became and was the 
duty of the defendant, so to manage and conduct 
its said car and not to start the same in motion 
so that the plaintiff could leave said car in 
safety, yet the said defendant * * did * * 

so negligently and carelessly manage its said car 
that through and by such negligence and careless 
management thereof, the said car was then sudden¬ 
ly started forward before the said plaintiff could 
leave said car with safety, and whilst the plaintiff 
was attempting to leave said car and being then 
and there still on the platform and step of said car, 
and while himself in the exercise of due and reason¬ 
able care, he, the plaintiff, by such negligent and 
careless starting of the car aforesaid, was violently 
thrown to the ground” (Rec., 3, fols. 3, 4). 

In each count of this declaration damages were laid 
at Ten Thousand Dollars ($10,000). 

On December 1, 1911, before the cause came on for 
trial, plaintiff amended his declaration by adding there¬ 
to a third and a fourth count (Rec., 4-6). 

In each of these counts it was alleged that plain¬ 
tiff, his wife, son and daughter became passengers on 
the car, and as respects the manner of happening of 
the accident to plaintiff, the allegation of each count 
was as follows: 

“Upon the stopping of the said car in the 
manner and at the place aforesaid, the plaintiff 
and his said wife, son and daughter, started to 
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leave the said car, on which, as aforesaid, they 
were passengers, and to alight therefrom, and 
when the plaintiff and his said wife and son had 
alighted from the said car, and while the same was 
not in motion, the plaintiff’s said daughter had 
not yet alighted therefrom but was in the act or 
process of so doing, and while the plaintiff’s said 
daughter was still upon said car or the platform 
thereof, and so in the act or process of alighting 
therefrom, as aforesaid, the plaintiff stepped back 
to and upon the said platform to assist his said 
daughter in so alighting, and while he, the plain¬ 
tiff, was in the act of so doing, the defendant’s 
said servants, or one of them, so in charge of and 
operating the said car negligently and carelessly, 
and without any notice to the plaintiff or any 
knowledge thereof by him until after the fact, 
caused the same suddenly to be started, whereby 
the plaintiff was violently thrown from the said 
car down to and upon the ground or highway of 
said Pennsylvania Avenue.” (Rec., 5, fols. 7-8; 
Rec., 6, fob 10.) 

In so amending his declaration, the plaintiff in¬ 
creased his claim for damages from Ten Thousand 
Dollars ($10,000) to Thirty Thousand Dollars ($30,000) 
(Rec., 7, fol. 11). 

Subsequently, on January 5, 1914, when the cause 
had come on for trial, plaintiff further amended his 
declaration, as follows (Rec., 8): 

“By striking out the words ‘and son’ appear¬ 
ing in each of the third and fourth counts of the 
declaration as heretofore amended, and as found 
respectively in the fourth line of page 3 and in 
the seventh line of page 5, and by inserting in each 
of said places, after the words ‘alighted’ the words 
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and his said son was in the act of alighting’ so 
that each of the said counts, at the places indicated, 
shall read as follows: ‘and when the plaintiff and 
his said wife had alighted, and his said son was in 
the act of alighting, from the said car.’ ” 

Accordingly, when the cause went to the jury, the 
allegation of each of the third and fourth counts of 
the declaration as to the manner of happening of the 
accident was as follows: 

“Upon the stopping of the said car, in the man- 
ner and at the place aforesaid, the plaintiff and his 
said wife, son and daughter, started to leave the 
said car, on which, as aforesaid, they were pas- 
sengers, and to alight therefrom, and when the 
plaintiff and his said wife had alighted , and his 
said son was m the act of alighting from the said 
C( f v ) aa d while the same was not in motion, the 
plaintiff’s said daughter had not yet alighted 
therefrom, but was in the act or process of so 
^it 1 ^ an< ^ while the plaintiff’s said daughter was 
still upon said car or the platform thereof, and so 
in the act or process of alighting therefrom, as 
aforesaid, the plaintiff stepped back to and upon 
the said platform to assist his said daughter in so 
alighting, and while he, the plaintiff, was in the 
act of so doing, the defendant’s said servants, or 
one of them, so in charge of and operating the said 
car, negligently and carelessly, and without any 
notice to the plaintiff or any knowledge thereof 
b> him until after the fact, caused the same sud¬ 
denly to be started, whereby the plaintiff was 
violently thrown from the said car down to and 
upon the ground or highway of said Pennsyl¬ 
vania Avenue.” 

On the conclusion of the testimony the court, at the 
request of plaintiff, granted the following instruction 
to the jury (Rec., 32, Italics supplied): 
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“If you find from the testimony that the plain¬ 
tiff, his wife, his infant son and his infant 
daughter, were, together as one party of which 
the plaintiff was the head, received by the de¬ 
fendant as passengers on one of the cars; that 
the defendant stopped the car in order to enable 
the said party to alight therefrom; that the plain¬ 
tiff and his wife thereupon safely alighted from the 
car, and the plaintiff ’s son was in the act of alight¬ 
ing therefrom, when the plaintiff discovered that 
liis daughter had not reached the platform of the 
car in time to alight therefrom with him; that 
the plaintiff thereupon again boarded the car, 
while it was still at rest, in order to assist his 
daughter in alighting therefrom; that the serv¬ 
ants of the defendant in charge of the car either 
knew, or, in the exercise of reasonable care, would 
have known, the situation as thus assumed, and 
that the plaintiff was in the act of returning to 
the car for the purpose of seeing that his daughter 
should safely alight therefrom; and that, never¬ 
theless, before he could again alight from the car 
with his daughter, and while he, with his daughter, 
and while exercising due care in that behalf, was 
in the act of endeavoring so to alight, the car was 
started by the defendant’s servants, or one of 
them, in charge thereof, and that by such start¬ 
ing thereof the plaintiff was thrown therefrom to 
the street and injured, the plaintiff is entitled to 
recover in this action.” 

At the same time, the court also embodied in its 
charge to the jury six separate instructions requested 
by defendant (Rec., 34-6), and refused two instructions 
so requested, namely, one numbered one (1), that the 
verdict should be for defendant, and one numbered 
(4) , as follows (Rec., 33, Italics supplied): 

“The jury are instructed as matter of law that 
before the plaintiff can recover against the de- 
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fendant in this action, he must prove by a pre- 

^ • . the evidence that on the occa¬ 

sion in question the defendant’s car came to a 
stop; that the plaintiff, and his wife alighted from 
the car and his son was in the act of alighting 
therefrom, that the plaintiff thereupon stepped 
back upon the step or platform of the car, and 
took m his arms his small daughter who had re¬ 
mained upon the car after the plaintiff had 
alighted, and that while so standing upon the step 
or platform of the car with the child in his arms , 
the car was suddenly started forward, and that 
such starting of the car threw him to the street.” 

To the granting by the court of the instruction re¬ 
quested by plaintiff as aforesaid, defendant objected 
upon ten separate grounds (Rec., 32-3), being the same 
in effect as those set forth in plaintiff’s second assign¬ 
ment of error (Brief, pages 10-11), but noted no excep¬ 
tion at the time (Rec., ibid.). 

At the conclusion of the court’s charge to the jury, 
as set forth in the bill of exceptions (Rec., 36), the 
following occurred (Italics supplied): 

“ Whereupon counsel for defendant then and 
there duly excepted to such portions of the Court’s 
charge as were contrary to the law as embodied 
in defendant’s special instructions which were 
refused \ as well as such portions as are not in 
accordance with the special instruction prayed on 
behalf of the plaintiff which was granted over 
defendant's objection and exception , and also be¬ 
cause of the omission from said charge of such 
propositions of law as were embodied in the special 
instructions prayed on behalf of the defendant and 
refused by the Court.” 

Unless what is here italicized constitutes the making 
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by defendant, and noting by the court, of an exception 
to the instruction requested by plaintiff, there is no 
exception thereto in the record. 

The case was twice tried by a jury, and each time a 
verdict for plaintiff was rendered as follows: On Janu¬ 
ary 8, 1914, for Five Thousand Dollars ($5,000), and 
on May 14, 1915, for Six Thousand Dollars ($6,000) 
(Rec., 8 fol. 14). 

In addition to assigning as error the granting by 
the court of the instruction requested by plaintiff ‘ 4 over 
the objection of counsel for the defendant”, as stated 
in the brief for defendant (page 10), defendant as¬ 
signs as error the refusal of the court to grant its 
first and fourth requests (Brief, page 11), and the 
court’s refusal to permit counsel for defendant to see 
and inspect a paper exhibited to a witness while on 
the stand. (Id. pages 9-10). 

II. 

ARGUMENT. 

1. The assignment of error respecting the paper 
shown to the witness is as follows (Brief, pages 9-10): 

“In refusing to permit counsel for the defend¬ 
ant to see and inspect a paper (Exhibit Jackson 
No. 2), which was shown by counsel for plaintiff 
to a witness for the plaintiff (Jackson) while upon 
the witness stand and in the presence of the jury 
and read by witness; as more fully appears in the 
bill of exceptions. (Rec., 17, 18.)” 




9 


By reference to the testimony of the witness Jackson 
(Rec., 15 to 19), the following appears: 

Jackson, a colored man, being under direct examina¬ 
tion as a witness for plaintiff, testified respecting the 
circumstances of the accident as follows (Rec., 15): 

that lie sat there and saw the gentleman step 
down off of the car, then a lady and then a boy, 
and just as the boy stepped off, he (the plaintiff) 
stepped on the car again and reached, and said 
to the conductor, ‘Hold up until I get my child \ 
and the bell pulled and he had one hand hold of 
the car and when the car jerked it straightened 
lnm up, then it gave another sudden jerk and 
swung him right around. He held on. He held 
on and it s\v ung him around and got his hold broke 
and out in the street he went. The child was in 
his arms. The child fell against his breast. At 
the time plaintiff got up on the platform and spoke 
to the conductor about his child, the car was stand- 
ing perfectly still. Just about the time he gave 
the bell tap and the car started right off, just as 
he got his child—he did not get up before the car 
give a jerk and threw him on his feet like, then he 
grabbed and held it, and then it give another 
sudden jerk and that swung him out.” 

On cross-examination he testified: 

“That he made a statement to plaintiff’s law¬ 
yers five or six years ago, shortly after the thing 
happened, and that he has not seen anybody until 
just before the trial when he talked to the lawvers 
again.” (Rec. 15-16.) * 

Thereupon, still on cross-examination, he was con¬ 
fronted with a written statement signed by him March 
18, 1909, and furnished defendant, containing tlje fol¬ 
lowing (Rec., 16): 
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“I was seated on the right front end of the open 
trailer and the car stopped in about the center of 
the block between 9th and 10th when a man stepped 
off the back step of motor and then assisted a lady 
and boy to get off. The conductor who was stand¬ 
ing on the same platform, back end of motor, 
reached up and pulled the bell and before the car 
started the man said something about his child 
and stepped back on the step and as soon as 
he stepped on the step the car moved. As 
he got on the step I saw the little girl just as she 
was coming out of the car to the platform and the 
man reached to her and put his arm around her 
and she threw her arm around his neck. He only 
stepped as far as the step and not on the platform 
and after taking hold of the child he straightened 
up while the car was running slowly. He remained 
standing on the step while the car was running 
steady and then as the speed was increased there 
was a jerk, I think a little more than usual, and 
the man fell to the ground with the child/ * 

Thereupon, on redirect examination, witness was 
shown a paper, being the paper in question, and, after 
he had identified the same and his signature thereto, 
and read the same, the following occurred (Rec., 17- 
18): 

\ 

4 ‘ Mr. Dunlop: May I see that paper, Mr. Davis ? 

“Mr. Davis: Not vet. 

“Mr Dunlop: I think I have a right to see any¬ 
thing that is shown to the witness. 

“The Court: Not until it is offered in evidence. 

“Mr. Davis: I have given Mr. Dunlop the other 
statement to read. 

“Mr. Dunlop: I think I am entirely right about 
that your Honor. I do not think a witness has a 
right to see anything counsel have not a right to 
see, if the witness is on the stand. 


J 
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“The Court: The idea of the Court is that you 

ha “M D r 0 n ght t0 Tf m “n 0 [t is P r °P erl y offered. 

, ,, ^? avi 7 : If Mr ' Dunlo P will agree that I 
shall f ead it, I will read it. 

presented ° Urt! 1 ^ deciding u P on the question 

“Mr. Dunlop: Let us settle this point now I 
am asking to see this paper before it is exhibited 

JU J7 aad a [. ter a 1S shown to the witness, 
he Court: You shall be allowed to see it be¬ 
fore it is exhibited to the jury. 

“Mr. Dunlop: I am asking to see it now only 
because it has been shown to the witness. I do not 
" ant ^ ha \' e any mistake about this. Your Honor 

°^3£oSt , : a SSS #,,r " “ eXCePti ° n? 

“Mr. Davis: I doubt very much whether under 
any conditions I can use this paper. 

it ;l T fr C °, art iu is not before the Court until 
it is offered to the jury. You might show the wit- 

all the newspapers in Washington for ten 

years but they would not be admissible. It is only 

when they come before the Court as a question of 

Court” 06 t mt there lS any ruling required by the 

“Mr. Dunlop: To be perfectly fair about this, 

iZ UT h H o nor please, if that were so, a witness 
could be shown any memorandum 
“The Court: Yes. 

“Mr. Dunlop: And counsel could not know 
whiit it was. He could be shown it for the purpose 
of refreshing his recollection. P P 

The Court: No, indeed. If this witness has 
lead that to refresh his recollection on anything 
h^ts going to testify about, I will let you see it. 

Mr. Davis: I think my purpose in identifying 
these papers must be obvious. 

“The paper in question was not offered nor 
shown to counsel for defendant, but it was not 
again shown the witness or used hy counsel for 
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'plaintiff on the further examination of the wit¬ 
ness. ’ 9 

Respecting this incident, in face of the facts (1) that 
plaintiff’s counsel offered to read the paper to the 
jury; (2) that the court distinctly stated that, if wit¬ 
ness had read the paper to refresh his recollection on 
anything he was going to testify about, the court would 
let counsel for defendant see the paper; (3) that the 
paper was not again shown the witness or used by 
counsel for plaintiff on the further examination of the 
witness, and (4) that beyond having it identified coun¬ 
sel for plaintiff asked no question about the paper, and 
made no statement whatever respecting its contents or 
nature, the brief for defendant contains the following 
unwarranted and astounding statement (page 16): 

“It is not denied that the paper served to re¬ 
fresh the witness’ recollection. It is not denied 
that the purpose was to refresh the witness’ rec¬ 
ollection.’’ 

This gratuitous reflection upon counsel for plaintiff 
may not be dignified by further notice. 

The exhibition to a witness upon the stand of a 
paper for identification in anticipation of possible fu¬ 
ture introduction in evidence, and without the right 
or claim of right of opposing counsel to be shown the 
paper, is matter of every day occurrence in this juris¬ 
diction, and, so far as counsel for plaintiff are aware, 
this case is the first in which the propriety of such a 
proceeding has been questioned; and counsel for plain¬ 
tiff have found no case in which the practice has been 
adversely commented upon, except that cited for de- 
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fendant (Brief, pages 13-14), in which the Judge de¬ 
livering the opinion stated that, (evidently as matter 

of personal practice with him), he had “often”_not 

uniformly, be it noted—“ruled at nisi prius that the 
exhibition of a paper to a witness on the stand en¬ 
titles the other side to an inspection of the paper so 
shown the witness/ ’ 

The reason assigned by the learned Judge for this 
practice of his is as follows (Brief, page 14): 

“A door for great abuse is open, as it seems to 
me, if one party can exhibit to a witness on the 
stand a paper, and keep the opposite party and the 
Court in ignorance as to what was written on the 
paper. To prevent an improper communication to 
a witness while being examined is the reason of the 
ruling, and the reason seems to me to be sound.” 

Neither the remark of the learned Judge as to his 
practice, nor the statement of his reason therefor, 
was, however, relevant to the matter before him, and 
so far, if at all, as it may be considered in the nature 
of authority, it was purely obiter dictum. 


The case 

(Arnold vs. Cheesebrough, 30 Fed. Rep. 145,) 

was this: Testimony in the cause was being taken be¬ 
fore an Examiner, before whom arose the question 
v hether the papers referred to should be produced. 
A witness, one Harran, when under examination as a 
witness for plaintiff, was shown by defendant's coun¬ 
sel what purported to be Harran's signature attached 
to the papers, and, as to some, Harran was unable to 
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state, while, as to others, he said that the signature 
was his. The papers were thereupon marked for iden¬ 
tification by the Examiner, and retained by defend¬ 
ant's counsel. When defendant was on the stand as 
a witness called by plaintiff, the latter demanded pro¬ 
duction of the papers by defendant, in whose custody 
/rbe. Production of the papers was refused, and the 
question was referred to the court. The court held 
that, in the circumstances, the papers could not be re¬ 
quired to be produced. This was the decision; the 
rest of what the court said was, accordingly, plainly 
obiter dictum, not even being within tlu* ratio decidendi^ 
or that^of liis couns ellor IiimlEey'were admitted U 
of the question presented. 

The case, accordingly, is not authority for the con¬ 
tention of counsel for plaintiff; and, if it were, it 
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ith the rule and the gen 


The fact that counsel in cross-examination hands a 
witness documents for identification does not give the 
opposing party the right to see them. When the same 
are not offered in evidence, or the contents gone into, 
there is no ground for inspection. 


Calderon vs. O'Donahue, 47 Fed. Rep. 39. 

In this case the court accurately states the laYV as 
folloYvs (page 40, Italics supplied): 

“If the defendant's counsel had offered them 
in evidence, or gone into their contents further 
than to have them identified, the plaintiff's counsel 
would have been entitled to see them for the pur¬ 
poses of objection or re-examination of the Yvit- 






nesses; but the mere identification of them by 
the witness, which required some description, does 
not appear to have given them that right.” 

When letters are submitted to a prosecuting witness, 
who testifies that they were written by the defendant,' 
the latter has no right to inspect them until offered in 
evidence, even though, when so submitting the letters 
to the witness, the prosecuting attorney stated that he 
intended to offer them in evidence, but did not do so. 

Houser vs. State, 93 Ind. 228. 

Applying the rule in a Massachusetts case, Bigelow, 
J., said as follows: 

. The inter i ogatory put to the plaintiff concern¬ 
ing the signature of the paper shown to him was 
immaterial, unless the document was put into the 
case as evidence. Until it was offered in proof 
the counsel for the adverse party had no right 
to see it, nor to cross examine the witness concern- 
mg it. It was irregular for the counsel for plain- 
tiff to ask any qustion concerning a document 
which he produced and showed to the witness 
unless he intended to offer it as part of his evi¬ 
dence. But this irregularity worked no wrong to 
the defendant, and did not authorize him to insist 
that the document should be put in proof, or to 
cross examine the witness concerning it. M 

Stiles vs. Allen, 13 Allen (Mass.) 320, 321-2. 

With great deference to the learned Judge (Bene¬ 
dict, District Judge), speaking in the case of Arnold 
ys. Cheesebrough, his ‘ ‘ reason ’ ’ is subject to the follow¬ 
ing obvious comment, namely: (1) It assumes want 
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of integrity, both general and special, in members of 
the Bar, whereas the contrary is the assumption of 
the law and of every court engaged in its administra¬ 
tion; (2) It ignores the requirement that, when a 
witness is under examination, his examination must be 
complete before he is discharged, or the risk run that 
the court, in its discretion, may not permit him to be 
recalled; and (3) It may, and often would, compel 
disclosure by counsel for one litigant, and possibly in 
respect of matter most important and at a critical 
point in the trial, of part of his client’s case to counsel 
for his adversary. In addition, as in the instant case, 
the court did not itself ask, and was not asked by 
counsel for defendant, to inspect the paper in question, 
and counsel tendering it for identification offered then 
and there to read it to the jury, which offer was not 
availed of, the “reason” of the isolated case cited and 
the isolated Judge deciding it, wholly fails of applica¬ 
tion in the premises. And the doubt expressed by 
counsel exhibiting the paper that, whether under any 
conditions he could use the same (Rec., 18), too mani¬ 
festly for argument shows that the purpose in exhibit¬ 
ing it to the witness was exclusively for possible 
future use of the same in evidence, and not for the pur¬ 
pose of aiding the witness in his testimony, whether 
by way of refreshing his recollection, or otherwise. 

And, finally, seeing that the contents of the paper 
in question are until this moment unknown to either 
the trial court or counsel for defendant, how can the 
latter be heard to assume that its exhibition to him 
would have been of any, the slightest, avail to defend¬ 
ant! especially as, after the incident under considera¬ 
tion, a statement of the witness made for plaintiff 
March 24, 1909, six days later than his statement to 
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defendant with which he was confronted on cross- 
examination, was, by consent of counsel, submitted 
to the jury, and contained the following (Rec., 19): 

the middle of the block between 9th and 
Oth Streets, N. W., the car stopped and a gentle¬ 
man, whom I afterwards learned was Mr. Hoover 
alighted, followed by his wife. Following his wife 
was a boy. As the boy was getting off, Mr. Hoover 
stepped back, saying to the conductor, ‘Wait for 
my child ’ or something to that effect. As he 
said this I looked and saw a little girl coming out 
of the door of the car. The conductor rang the 
bell and the car started slowly at first. Mr. 
Hoover took the child with one arm. The car 
started at a good speed and Mr. Hoover was un¬ 
able to get a secure footing so that he was swung 
around and thrown off. After the car started 
the conductor did not ring the bell to stop. When 
Mr. Hoover stepped back on the car it was not in 
motion. When the car started he had either both 
feet on the step or one foot on the step and the 
other on the platform, but both were on the car 
and not on the ground.’’ 

There is no merit in this assignment of error. 

2. The refusal of the trial court to grant defendant’s 
request for its instruction numbered four (4) calls for 
but brief notice. 

This instruction would have required the jury, in 
order to find for the plaintiff, to find as a fact that 
before the car was started plaintiff had actually taken 
his daughter in his arms, which fact was recited in 
the first count of the original declaration, and not 
thereafter; and, as shown by the bill of exceptions 
(Rec., 36-7, fol. 62), the case was not submitted to the 
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jury on the original declaration, but on the amended 
declaration, in accordance with the latter, and with 
which only, plaintiff’s one request to the court for in¬ 
struction was presented. 

And every other consideration apart, the request, 
in effect, asked the court to say to the jury that it 
could find for plaintiff, if at all, only on the first of 
four counts submitted for the jury’s consideration; a 
request so anomalous as to be worthy of a less gracious 
characterization. 

3. Defendant’s main reliance is upon the court’s 
refusing to grant a peremptory—or, as it is otherwise 
designated, binding—instruction to the jury to find 
a verdict for defendant; incidental to which is defend¬ 
ant’s objection—with or without exception taken and 
noted, as the court may find from the record—to the 
granting of the instruction requested by plaintiff. 

The supposed ground of this reliance is upon an 
assumed variance between the declaration and the testi¬ 
mony: the contention appearing to be that, whereas 
the declaration alleged that, after the car had stopped, 
and while plaintiff was endeavoring to alight there¬ 
from, defendant’s servants “caused the same suddenly 
to be started, whereby the plaintiff was violently 
thrown from the said car down to and upon the 
ground,” the testimony fails to show “that it was the 
starting of the car v T hich caused the plaintiff’s fall.” 

The most nearly definite statement of the position 
of counsel for defendant on this point appears to be 
this: 

Recognizing 

“that for the purpose of the appeal, and more 




specifically for the purpose of testing the suf¬ 
ficiency of the evidence to justify its submission to 
the jury, we must accept as true the evidence in¬ 
troduced by the plaintiff himself. * * it will 

be found that there is not only a total absence of 
proof that the plaintiff was thrown by the start¬ 
ing ot the car but that the only inferences which 
can be drawn from this proof are, either that the 
plaintiff while standing on the steps after the car 
had started and while holding on to the car with 
one fill'd lost his balance or was otherwise caused 

a . ® ome -i erk °i the ear while running and 
alter it had started and independently of its start¬ 
ing- or that standing on the step of the car with 
the child in Ins arms after the car started and 
while it was in motion he deliberately swung off 
and fell.” (Brief, pages 17-18) 

It is difficult to treat this contention seriously. 

The case was submitted for plaintiff to the jury, on 
the assumption that the jury would accept the version 
of the accident given by plaintiff and his witnesses, 
which, reduced to its essentials, is this: 

The car on which plaintiff was a passenger was one 
of a train of two cars, the front car being a box car, and 
the trailer being an open one. Plaintiff was in the 
front car. When the car stopped, plaintiff got off at 
the rear platform of the front car and helped his wife 
off. After helping her off, plaintiff’s son was just 
coming off the platform, the car at the time being not 
in motion, and plaintiff asked his son where his daugh¬ 
ter was. Just as the son was stepping down off the step, 
plaintiff stepped up on the step, one foot on the plat¬ 
form, and said to the conductor, who was standing on 
the platform, “Wait for my child,” standing in that 
position only an instant. As plaintiff’s son was des¬ 
cending from the platform, and plaintiff was mounting 
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it, they passed one another, the car still being not in 
motion. About that time the daughter came through the 
door, and plaintiff reached up and put his arm around 
her, and she got him around his neck with her arm. 
Plaintiff straightened up, and about that time the car 
started. He held on for a little bit, his left hand being 
on the rail or handle back of where the conductor was 
standing. The car started, and plaintiff went that way 
for a little bit, supposing, of course, that the car was 
going to stop. Finally, it got to going faster, and it 
swung him around with his daughter on his right arm 
out in space, and with him standing with his left foot 
on the step. He went that way for a little bit, and then 
it threw him off. 

This is the plaintiff’s version (Rec., 20), and it is 
supported by Jackson, who, as above appears, in his 
testimony, in liis statement to defendant, and in his 
statement for plaintiff, each within a little more than 
a month after the accident, said that plaintiff spoke 
to the conductor, saying 4 ‘Hold up until I get my 
child,” or “Wait for my child,” and that this was 
followed by plaintiff’s stepping back on to the car, 
the starting of the car, the inability of plaintiff to keep 
his footing, and his being consequently thrown from 
the car (Rec., 15, fol. 27; 16, fol. 28; 19, fol. 31); and 
also by plaintiff’s son (Rec., 12-13), his daughter 
(Rec., 14), and his wife (Rec., 14-15). 

That the proximate cause of the accident was thus 
the starting of the car is too manifest for discussion. 

Confining ourselves to the case of 

Aetna Insurance Co. vs. Boon, 95 U. S. 117, 









cited by the court in 

Saxton vs. Mo. Pac. Ry. Co., 98 Mo. App. 494 

(Brief for appellant, page 36), we find therein the 

o owing upon the question what is the meaning of 
proximate or efficient cause ? 

The question is not what cause was nearest in 
time or place to the catastrophe? That is not the 
meaning of the maxim ‘causa proximo, non re- 
mot a spectator . The proximate cause is the ef¬ 
ficient cause, the one that necessarily sets the 
other causes in operation. The causes that are 
meiely incidental or instruments of a superior 
or controlling agency are not the proximate causes 
and the responsible ones, though they mav be 
nearer in time to the result. It is only when the 
causes are independent of each other that the 

nearest is, of course, to be charged with dis¬ 
aster.” (page 130) 

,, The maximum, causa proximo spectator af- 
tords no help in these cases, but is, in fact, fallaci¬ 
ous ; tor it two causes conspire, and one must be 
chosen, the more scientific inquiry seems to be, 
whether one is not the efficient cause, and the 
other merely instrumental or merely incidental, 
and not which is nearer in place or time to the 
consummation of the catastrophe . 1 99 (page 130) 

“ ‘That which is the actual cause of the loss 
whether operating directly or by putting interven¬ 
ing agencies, the operation of which could not be 
reasonably avoided, in motion, by which the loss 
is produced, is the cause to which such loss should 
be attributed.’ ” (pages 130-1.) 

“The proximate cause, as we have seen, is the 
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dominant cause, not the one which is incidental 
to that cause, its mere instrument, though the 
latter mav be nearest in place and time to the loss. 
In Milwaukee & St. Paul Railway Co. vs. Kellogg, 
94 U. S. 469, we said, in considering what is the 
proximate and what the remote cause of an injury, 
‘the inquiry must always be whether there was 
any intermediate cause disconnected from the pn- 
mary fault , and self-operating which produced 
the injury . 1 ” (Page 133, the Italics being the 

court’s.) 


In the case cited by the court 


(Milwaukee & St. Paul Railway Co. \s. Kellogg, 
94 U. S. 469, pages 474-5), 


its language is as follows: 


“The true rule is, that what is the proximate 
cause of an injury is ordinarily a question for the 
jury It is not a question of science or of legal 
knowledge. It is to be determined as a fact, in 
view of the circumstances of tact attending it. 1 he 
primary cause mav be the proximate cause of a dis¬ 
aster, though it may operate through successive 
instruments, as an article at the end of a chain 
may be moved by a force applied to the other end, 
that force being the proximate cause of the move¬ 
ment, or as in the oft cited case of the squib thrown 
in the market place. Scott vs. Shepherd (Squib 
case), 2 W. Bl. 892. The question always is: Was 
there an unbroken connection between the wrongtu 
act and the injury, a continuous operation! Did 
the facts constitute a continuous succession ot 
events, so linked together as to make a natural 
whole, or was there some new and independent 
cause intervening between the wrong and the in¬ 
jury?” 
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As two juries for which, as the Supreme Court has 
said, the question is, have successively found that the 
starting of the car was the cause of plaintiff’s injury, 

it is conceived that this question may safely be left 
here. 


The incidental question, whether plaintiff’s request 
for instruction was properly granted, may be con- 
sidered equally briefly. 

The cases in which the duty of a street railway com¬ 
pany in affording passengers a reasonable opportunity 
to board or alight from its cars in safety is defined 
are too numerous even for citation by name alone, but 

in none is the law more accurately stated than in the 
following: 


The stopping of a street car so that a pas¬ 
senger thereon may alight is assurance to the 
passenger that he will have a reasonable oppor¬ 
tunity to alight safely, and, after the street car 
is stopped, it is the duty of the conductor, before 
gi\ ing the signal to start the car, to use reason¬ 
able care to ascertain if the passenger has 
alighted.” 

Vine vs. Berkshire St. Rv. Co. 212 Mass. 580. 

4 ‘The starting or stopping of a car while a 
person is getting on or off is evidence, though not 
conclusive, of negligence, independent of any jerk 
about the starting, the question being one of fact 
for the jury; and, whether a street railway com¬ 
pany is negligent in starting a car while a passenger 
is attempting to board it, or to alight therefrom de¬ 
pends upon whether its servants in charge of the 
car knew or should have known that such was the 
case, it being a question for the jury whether the 
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servants of the company in charge £ ^s^nger 
knew or should have known, that the passenger 
was endeavoring to board the same or alight there- 

from.” 

O’Loughlin vs. Bay St. Ry„ 108 N. E. 905 (Mass. 

May 19,1915). 

The latter was a case of a passenger attempting to 
Jra a ca r , but, obviously, the principle announced 
by it is equally applicable to a passenger attempting 

to alight. 

And it is conceived that the law as applicable to 
thf instant case is accurately stated in ^o»««.ng 
instruction prepared by counsel or plaintiff but not 
submitted to the court in the belief that t 
tion submitted and granted was sufficient for the pur¬ 
pose of the trial. 

eeH S 
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wfo'VV 1 ! 8 ? 1 !V sa , fe ^’ from the ear, the same 
as started by the defendant’s servants, or one 

°t them, in charge thereof, as a result of which the 

plaintiff was thrown from the car and injured, 

the plaintiff is entitled to recover in this action. 


e relation of carrier and passenger between the 
railroad company and a passenger on one of its trains 
is not terminated when the passenger alights at a sta¬ 
tion, until he has had a reasonable time, under all the 
circumstances, to leave the station. 


Chic. &c. Ry. Co. vs. Wood, 104 Fed. Rep. 663. 

Where a person is riding upon a street car accom¬ 
panied with his infant child, he does not cease to be a 
passenger merely because he has alighted therefrom 
when he has not been afforded a reasonable time to 
assist and take from the car such infant child. 


Chic. U. T. Co. vs. Rosenthal, 118 Ill. App. 278. 

In this case the court, in its opinion, uses the follow¬ 
ing peculiarly applicable language (Pages 282-3): 

“Upon the assumption that appellee did get both 
feet upon the ground, and then immediately turned 
to take his child from the car, and before he could 
do so, the car started, thereby injuring him, the 
mere fact that he reached the street unhurt did not 
end the relation of carrier and passenger. It is 
the law that a common carrier is bound to give a 

™? n . ' v !‘° 8 traveling alone a reasonable time to 
alight from its car, and it is also the law that if 
he has his helpless child with him, it is under the 
same necessity of giving him a reasonable time to 
get off the car, and then to lift the child down from 
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the car. In this case appellant received appellee 
as a passenger, burdened with his child. It, there¬ 
fore, impliedly agreed with him to carry him, thus 
burdened, to his destination, and to let him there 
alight with his child in safety. Had appellee 
picked up the child and stepped off the car with 
it in his arms, in safety, it might well be claimed 
that when he had cleared the car, the contract 
relation ceased. But in that event this accident 
would not have happened, since no reason would 
then exist for his return to the car. It was the 
duty of appellant in this case to stop at appellee's 
destination for a time long enough to permit him, 
in the exercise of reasonable diligence, either to 
step off the car with his child in his arms, or first 
to alight from the car and then reach back into 
the car to get his child. In so doing, appellee 
had the right, if necessary, to place one foot upon 
the footboard. To start the car carelessly, while 
he was in this position, was culpable negligence. 
Every passenger upon a street car has the right 
to alight safely, and to see that the helpless or 
infirm on the car in his charge are also safely off 
the car. Until he is permitted to do this, his con¬ 
tract relations with the carrier are not at an end." 


To the same effect are: 

Denver Company vs. Hills, 50 Colo. 328, 332-3. 
Fillingham vs. St. Louis &c. Co., 102 Mo. App. 

573, 581-2. 

And see generally on the Continuance of Passenger 
Relation: 


C. & 0. Ry. Co. vs. King, 40 C. C. A. 432, Note 
437-9. 
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There is no error in the record, and the judgment 
should be affrmed. 

Respectfully submitted, 

Henry E. Davis, 

George L. Whitford, 

J. Dawson Williams, 
Attorneys for Appellee. 


